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I. 

INTRODUCTION. 



^3r the Fifth Article of the Treaty of Washington, it is 
provide that, " It shall be the &aty of the Agent of each 
Party, within two months after the expiration of the time 
limited for the delivery of the Counter Case on both sides, 
to deliver in duplicate to each of the said Arbitrators and 
to the Agent of the other Party a written or printed argu- 
ment, showing the points and referring to the evidence 
upon which his Government relies." 

The undersigned have had the honor to receive the 
instructions of the Government of the United States to 
prepare, and place in the hands of the agent of that Gov- 
ernment, the Argument on its part, contemplated by this 
article of the Treaty, in order to its submission to the 
Tribunal of Arbitration, as in said article is provided. 

In execution of this duty, thus entrusted to them by 
their Government, they respectfully present the following 

1 



2 INTRODUCTION. 

Argument, on behalf of the United States, conformed to 
the requirements, in this respect, of the provisions of the 
Treaty under which it is submitted. 

Before entering upon the Argument, in the due order of 
its presentation and development, we may be permitted, 
with some advantage to the correct understanding of the 
precise service which we hope to be able to render to the 
Arbitrators, in the discharge of the arduous and respon- 
sible duty which they have undertaken, to point out the 
character and extent of the discussions, on the part of the 
two contending Nations, which have already been laid 
before the Tribunal. 

In the **Case" of the Government of the United States, 
and in that of Her Britannic Majesty's Government, deliv- 
ered to the Tribunal on the fifteenth day of December 
last, are carefully set forth, in considerable fulness of 
detail, the principal matters of historical fact, of legal 
proposition, and of supporting evidence and authorities, 
which make up the body of the controversy submitted 
to the judgment of the Tribunal by the High Contracting 
Parties to the Treaty of Washington. In the seven vo- 
lumes of proofs which accompany the •'Case" of the 
United States, and in the four volumes which hold a like 
relation to the **Case" of Great Britain, are collected, 
with much else that is pertinent and important, the docu- 
ments of the diplomatic treatment of the specific contro- 
versy, from the conmiencementof the American Rebellion 
to the conclusion of the Treaty, exhibiting, in the most 
authentic form, the real nature of the differences between 
the two Nations, as they showed themselves in the imme- 
diate presence of the events which gave rise to them. 

In the *• Counter-Cases " of the two Governments, 
delivered to the Tribunal on the fifteenth of April last, the 
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If, however, we should have the misfortune to fail in 
our estimate of the true points of the controversy, or in 
our efforts to meet them, as they shall present themselves 
to the greater learning and intelligence of the Tribunal, 
such error or misconception will not be remediless. The 
Arbitrators may at any time before their deliberations are 
closed, ** if they desire further elucidation with regard to 
any point, require a written or printed statement or argu- 
ment, or oral argument by Counsel upon it." With any 
such requirement, it will be, at all times and in any form, 
both our duty and our pleasure to comply, and we shall 
hold ourselves in readiness to attend upon the wishes of 
the Arbitrators in this regard . 



II. 

THB GONTROVERSt SUBMITTED 
TO ARBITRATION. 



The Counsel of the United States, in propounding to this 
august Tribunal the cause in controversy between that 
Nation and Great Britain, which its deliberations are td 
explore and its award to^ determine, have no occasion to 
feel that the celebrated publicists who represent the 
friendly Nations which take part in this great arbitration, 
are less instructed, already, in the general character and 
history of the public transactions which are to form the 
groundwork of the Argument, than the eminent public 
servants of the contending Parties, who are joined with 
them in the composition of the Tribunal. 

If the publicity and prominence of these events, so recent 
in the memory, did not themselves preclude any such 
suggestion, the ample record supplied by the documents 
presented to the Tribunal by the two Governments, has put 
the Arbitration in full possession of all facts, and their 
evidence, which, in the judgment of any one, can be 
thought relevant to the discussion of the principal and 
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collateral issues, to which the judgment of the Tribunal 
will need to be applied. In pursuing, therefore, our im- 
mediate purpose of attracting the attention of the Tribunal 
to the elements of the controversy arising between the 
two Nations, upon the actual events which gave it birth, 
and as it has been shaped for the investigation and deter- 
mination of the Tribunal by the contending Parties, in the 
Treaty by which its jurisdiction is created, we shall have 
occasion to consider no matters which are either obscure 
or disputable, and none which may not be drawn with the 
same confidence from the documents laid before the Tri- 
bunal by Great Britain, as from those presented by the 
United States. 

I. When [the great social and political interests 
developed by the institution of slavery, as it existed in the 
United States, carried their popular agitations beyond the 
bounds of obedience to the laws and loyalty to the Govern- 
ment of the United States, as set forth in Part II of the 
Case of Great Britain and Part II of the Case of the Uni- 
ted States, it was not long before a great population occu- 
pying a large territory was drawn into an armed insur- 
rection, and, as a next step, pushed into a military 
rebellion against the authority of the (rovemment. The 
strength and menace of the attempted revolt soon grew 
to such proportions that the Government had recourse, in 
dealing with these rebellious hostilities urged against it, 
to its undoubted right of superadding to its peaceftil 
authority of sovereignty the exercise of belligerent powers. 
It met the military array of the Rebellion with the loyal 
forces of the Nation, and used all the means for its sup- 
pression which the wealth, the courage, and the patriot- 
ism of the people placed at its disposal. Itself a great 
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shock the moral sense of civilization, to speak of the 
United States as standing neutral between Great Britain 
and the Sepoy rebellion in India, or of Great Britain as 
standing neutral between the Commune of Paris and the 
Government of France. 

But, when the actual hostilities in which a government 
is engaged in the suppression of a rebellion encroach 
upon the established relations between it and friendly 
Powers, the latter have presented to them the question 
whether they will, each for itself, acquiesce in the 
exercise of belligerent powers, as sought to be made 
effective against the rebels, at the cost of interference 
with the peaceful rights of commerce and intercourse, 
which subsisted before the nation was brought into this 
stress by its domestic rebellion. 

But this question, under the rules governing the sub- 
ject in the modem law of nations, can have but one 
answer. The nation which has superadded belligerent 
rights to those of sovereignty, is entitled so to do, and 
resistance by other nations to the fair consequences of 
such rights upon their interests, is a violation of the 
law of nation^, and an unjust intervention in the do- 
mestic conflict. 

In regard to the hostilities prosecuted against the 
sovereign by the rebel, if they should pass beyond the 
bounds of intestine war and obtrude themselves upon 
the notice of other sovereign Powers, the actual occur- 
rences which raise the question of their treatment by 
such Powers, may be trusted, also, to solve it. If the 
rebels should exhibit their strength by a blockade of any 
of the ports of the nation, or should keep the seas with 
cniisers, and assert the right of search, of capture, and 
of prize condemnation, against the ships or cargoes of 
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anoth^ nsti^^, .ttie Power thus affected will determine 
for itself how it will trc»t this hew disturber, of its 
peaceM rights and uait^restss it has ho ofif^c^ciefif obli- 
gations of firiendship, of treaty, or of recognition, even; 
which compel it to acquiesce, under the law of nations; 
in file legitimai^ of this violence. It may pierce by force 
the rebel blocki»le which impedes its commerce, resist 
idad resoit the search and capture which threaten its 
maritime propel^, and reject the asserted prize juris-^ 
dktion as woildng no change of title. And it may do all 
th», without, in the least, taking part in the hostilities 
of the government against the rebels or espousing its 
cause, but simply in maintenance of its own rights and 
interests; 

Undoubtedly, it is conipetent for other nations upon 
whose notice the hostilities of rebellion, revolution or re- 
volt may obtrfide themselves, to yield such assent and 
submission to their exercise, to the disturbance of their 
own rights and to the disparagement of their own inter- 
ests, as, under sentiments of justice, fair play or humanity, 
they may find an adequate motive for. 

This course tends to, and naturally results in, a tacit 
toleration of this violence as in the nature of belligerent 
power, because it is practised in that sense and under 
that justification by those who exert it. Placed, then, be- 
tween the contending parties in the attitude of obligatory 
submission to the belligerent right of the sovereign, and 
of voluntary tolerance of the belligerent practices of the 
rebels, other nations fall gradually into an equality and 
impartiality in dealing with the rightful belligerent 
Power and the de facto belligerent force, which assimi- 
lates itself to the status which, between two rightful belli- 
gerent Powers, is called, in the law of nations, neutrality. 
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This principle of public law, which we here insist upon, 
that is to say, the right of a sovereign engaged in the 
suppression of rebellion, to superadd belligerent powers 
to its resources of peaceful authority in dealing with the 
hostilities urged against it, and to expect from other na- 
tions an acceptance of the situation, as towards the sove- 
reign so engaged, with the same consequences to them- 
selves as if the same belligerent powers were put forth 
in solemn war, had been definitely held by the Supreme 
Court of the United States, in a celebrated judgment pro- 
nounced by Chief Justice Marshall in the case of Rose v. 
Himely, in the year 1808. The case arose upon the exer- 
cise of belligerent powers by France in attempting to re- 
duce the revolt of the island of San Domingo, and is 
reported in 4 Cranch, (Sup. Ct. Rep., p. 241.) It was only 
necessary, therefore, for the inferior courts of the Uni- 
ted States, and for the Supreme Court on final appeal, in 
establishing this principle of public law in its operation 
upon other nations, when the United States were exercis- 
ing belligerent powers in suppression of their domestic 
rebellion, to follow the reason and authority which had 
been accepted, as a rule of the law of nations, in this early 
case. We refer to the judgment in the ** Prize Causes, " 
reported in 2 Black's Sup. Ct. Rep., p. 635. 

III. The only notable instances, before the Rebellion in 
the United States, perhaps the only instances, in which 
friendly nations have been placed by this obligatory recog- 
nition of belligerent rights in the sovereign, and volun- 
tary tolerance of belligerent powers in rebels, in an atti- 
tude assimilated to neutrality, have been where the con- 
flict was of subject States seeking to recover their 
freedom, or between revolted colonies and the mother 
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exalt the rebel hostilities to the same level with the belli- 
gerent rights of the United States in their suppression, 
and to place itself in the same attitude in reference to the 
conflict, as if it were a public war waged by two nations 
in their sovereign right, towards whom, under the law of 
nations, Great Britain was under equal obligations, inde- 
pendent of any choice, to respect their belligerent opera- 
tions and maintain neutrality. 

The circumstances, — under which this celebrated Pro- 
clamation of the Queen of Great Britain, of the judgment of 
that nation upon, and its purposes towards, the conflict 
pending within the territory of the United States between 
that Government and the rebels against its authority, was 
made, — are set forth in Part II. of the Case of the United 
States, pp. 43-65, and in Part II. of the Case of Her 
Msgesty's Government, pp. 4-9. Our present purpose in 
referring to it is, merely, as being the first step taken by 
Great Britain in its relations to the conflict in the United 
States, which, as they showed themselves throughout its 
course, and have formed the subject of diplomatic cor- 
respondence between the two Governments, and, finally, 
of the first eleven articles of the Treaty of Washington, 
have given rise to the contentions between Great Britain 
and the United States which are submitted to this Tri- 
bunal. It is only in its bearings upon these issues that 
we now comment upon its character and consequences, 
interpreted by the law of nations, as exhibited in the actual 
events that followed it. 

(a). This Proclamation, issued in London on the 
13thof May, 1861, was purely voluntary, and anticipated 
the occurrence of any practical occasion for dealing with 
any actual rebel hostilities, which had invaded, or threat- 
ened to invade, the peace or dignity of Great Britain, or 
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professed pirates there is no state of peace. They are the 
enemies of every country, and at all times; and, therefore, 
are universally subject to the extreme rights of war, " 
(Ld. Stowell, in case of the Le Louis, 3 Dods. Adm. Rep., 
244, 246.) ** As every man, by the usage of our European 
nations, is justiciable in the place where the crime is 
committed, so are pirates, being reputed out of the pro- 
tection of all laws and privileges, to be tried in what parts 
soever they are taken. " ** They are outlawed, as I may 
say, by the laws of all nations, that is, out of the protec- 
tion of all princes and of all laws whatsoever. Every- 
body is commissioned, and is to be armed against them, 
as against rebels and traitors, to subdue and to root them 
out. " ** That which is called robbing upon the highway, 
the same being done upon the water is piracy." ** When 
this is done upon the sea, without a lawful commission of 
war or reprisals,' it is downright piracy. " ( Sir Lionel 
Jenkins, as cited in 1 Phill. Int. Law, SS 356, 358.) The 
interposition of the Queen's Proclamation relieved from 
the terrible proscription, pursuit and punishment thus 
denounced, all who should take the seas in aid of the re- 
bellion against the United States, and exposed them, at 
the worst, to the municipal penalties of the Foreign 
Enlistment Act, or the fate of prisoners of war. 

So, too, all commercial contracts, including the raising 
of money by loan, the building or fitting of vessels, the 
sale of arms or munitions or other supplies in aid of in- 
surrection or domestic rebellion in a foreign state, are 
absolutely condemned as immoral in the law of England, 
and are proscribed by the courts of justice. (3 Phill. 
Int. Law, S 151 ; Forsyth Cons. Law, pp. 236-7.) The 
effect of the Queen's Proclamation was to relieve all such 
contracts in aid of the resources of the Rebellion from this 
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between them, at the close of the domestic hostilities in 
connection with which they had arisen, and to the dispo- 
sition of those differences sought to be accomplished by 
the Treaty of Washington and the friendly deliberations 
of the Arbitrators. 

VI. The United States, notwithstanding the incom- 
petency of the resources of the Rebellion in these regards, 
and the adequate power and success of the Govern- 
ment in suppressing any such efforts, suffered during 
the conflict, in a very great degree, the injuries which 
can only be inflicted by hostile commerce and maritime 
warfare. In the three forms which make up the struggles 
of maritime war, foreign trade in contraband, violation 
of blockade, and prize capture, the United States were se- 
riously vexed throughout their conflict, although they 
were engaged with an adversary which had no commerce, 
could build, equip, arm or man no ships, kept open no 
ports, could furnish no convoy, offer or meet no naval 
battle, bring no prize infra praesidia or under judicial 
condemnation. By these maritime hostilities, their im- 
mense naval force was kept constantly occupied for four 
years, and their commercial marine was plundered, 
burnt, and driven from the seas. Their carrying trade in 
the commerce of other nations was swept away from 
them, and, in their own commerce, placed at a disadvan- 
tage in rates of insurance and freight. In a word, without 
a maritime enemy or a naval war, the United States suf- 
fered the stress, the injuries and the losses which only 
naval belligerency could inflict. 

VII. In looking for the agencies and operations .which 
had wrought these disasters, the public history of the 
hostilities, and not less the definite and comprehensive 
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agencies and permanent agents within the territory of 
Great Britain. It was an occupation of that territory, and 
an application of the manifold means which the boundless 
resources of its people supplied, by agents of the different 
Departments of the Rebel Administration, there to con- 
duct the preparations of its hostilities against the United 
States which its original internal resources did not ftur- 
nish the means for, and which the belligerent power of 
the United States could prevent from being introduced or 
carried on within it. It was this system, which is justly 
described, in the Case of the United States, and exhibited 
in the proofs, as equivalent, within the sphere of its ope- 
rations, to using Great Britain as ** the Arsenal, the Navy 
Yard, and the Treasury of the Insurgent Confederates." 

IX. If the actual method and agencies of these disasters 
were thus manifest, the magnitude and permanence of 
the injuries suffered from them by the United States are, 
also, indisputable. These injuries were specific, in the 
shape of private losses and public expenditures, capable 
of somewhat accurate ascertainment and computation. 
They were also general, (1), in the burdens upon the 
commerce of the United States produced by this naval 
warfare, and of which the enhanced premiums of insur- 
ance furnish some measure, and (2), in the reduction of 
the mercantile marine of the United States, and the trans- 
fer of its trade to the British flag, which the public 
records of its tonnage will disclose. Besides iiyuries in 
these forms, the influence of these maritime hostilities 
upon the conduct, severity, length and burdens of the 
war forced upon the Government of the United States, in 
maintenance of its authority and in suppression of the 
Rebellion, constitute another head of injuries suffered by 
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whether contemporaneous with, or subsequent to, the 
events to which it related, disclosed so wide a difference 
in the estimates which the two Governments placed upon 
the rights and duties of satisfaction and indemnity for 
the injuries the United States had suffered, and for which 
they were demanding redress from Great Britain, as to 
produce a situation of the greatest gravity and difficulty. 
Although it may be confidently hoped that the more general 
acceptance of the obligations of justice between nations 
has made it more and more difficult for two such Govern- 
ments to find themselves in the necessity of appealing to 
the resort by which, as Vattel expresses it, ** a nation pro- 
secutes its right by force, " yet unappeased complaints, 
of the magnitude and severity of those preferred by the 
United States against Great Britain, do not easily pass 
into oblivion, without some form of adjudication. Whether 
or not the resources of international justice shall ever 
furnish to nations a compulsory Tribunal of reason, that 
will supersede what Lord Bacon calls ** the highest trials 
of right, when Princes and States, that acknowledge no 
superior upon earth, shall put themselves upon the justice 
of God for the deciding of their controversies, by such 
success as it shall please Him to give on either side, " it 
has proved to be within the compass of the public reason 
and justice of the two powerful, enlightened , and kindred 
Nations, parties to this great controversy, to subtract it 
from the adjudication of *' war, the terrible litigation of 
states. " By amicable negotiations, which have produced 
the Treaty of Washington, the High Contracting Parties 
have reduced their differences to a formal and definite 
expression and description of the claims for satisfaction 
and indemnity by Great Britain , which the United States 
insist upon, and that Nation contests, and have submitted 
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to the award of this august Tribunal the final determina- 
tion of the same. 

The Case of the United States sets forth the text of 
those articles of the Treaty of Washington which provide 
for the constitution of the Tribunal of Arbitration, and 
ascertain and state the subject matter for its jurisdiction, 
the measure of its powers, and the form and effect of its 
authorized award. In the full light of the negotiations 
which led to and attended this consummation, and which 
are laid before the Tribunal, in the Cases and proofs 
of the contending Parties, the Arbitrators will find no 
difficulty in affixing to the terms of the Treaty their true 
and certain meaning. 

We desire, by a few observations, to attract the attention 
of the Arbitrators to some principal features of these 
provisions of the Treaty. 

I. The situation giving occasion to , and intended to 
be met by, these provisions of the Treaty, is descrrbed 
as ** differences that have arisen between the Government 
of the United States and the Government ofHerBritannic 
Majesty, aiid still exist, growing out of the acts commit- 
ted by the several vessels which have given rise to the 
claims generically known as the * Alabama Claims.'" The 
only other recital bearing upon this subject, before the 
operative provisions of the Treaty for the disposition of 
these differences, is to the effect that ** Her Britannic Ma- 
jesty has authorized her High Commissioners and Pleni- 
potentiaries to express in a friendly spirit the regret felt 
by Her Majesty's Government for the escape, under what- 
ever circumstances, of the Alabama and other vessels 
from British ports, and for the depredations committed 
by these vessels." 



^ 
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Upon these premiss thus recited, and** in order to 
remove and adjust all complaints and claims on the part 
of the United States, and to provide for the speedy settle- 
ment of such claims, ** the operative arrangement to that 
end proceeds in the definite statement that ** the High 
Contracting Parties agree that all the said claims growing 
out of acts committed by the aforesaid vessels and gener- 
ically known as the * Alabama Claims,* shall be referred to 
a Tribunal of Arbitration, " which this article of the 
Treaty then proceeds to constitute. 

II. TheVIth Article of the Treaty imposes certain ** rules" 
or principles, as the law, accepted by the concurrence of 
the High Contracting Parties, according to which the 
actual matters in diiference between them are to be ac^u- 
dicated by the Tribunal; and, accordingly, it is provided 
that, ** In deciding the matters submitted to the Arbitra- 
tors, they shall be governed by the following three rules, 
which are agreed upon by the High Contracting Parties 
as rules to be taken as applicable to the case, and by such 
principles of International Law, not inconsistent there- 
with, as the Arbitrators shall determine to have been 
applicable to the case." The article then proceeds to give 
the text of the rules, which it is not necessary here to 
repeat. 

The only ftirther instruction in regard to the disposi- 
tion of the matters submitted to arbitration, under the 
rules prescribed for their determination, is to be found 
in the VHth Article of the Treaty, in its provision that 
* * The said Tribunal shall first determine as to each vessel 
separately whether Great Britain has, by any act or 
omission, failed to fulfil any of the duties set forth 
in the foregoing three rules, or recognized by the prin- 
ciples of International Law not inconsistent with such 
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(1). That the High Contracting Parties have found in 
the public act of the Government of Great Britain, ex- 
pressing the regret of that Government for certain 
occurrences in the past, and in the joint public act of the 
two Governments, by which they agree to observe, *'as 
between themselves in future, " the ** Rules " established 
as the law of this arbitration, * * and to bring them to the 
knowledge of other maritime Powers, and to invite them 
to accede to them, " the means of reducing the measure of 
the complaint and demand for indemnity, insisted upon 
by the United States, and contested by Great Britain, be- 
fore this Tribunal, to all the claims of the United States 
* ' growing out of acts committed by " the described * ' ves- 
sels and generically known as the ' Alabama Claims ; 
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(2). That these claims are all preferred by the United 
States as a Nation against Great Britain as a Nation, and 
are to be so computed and paid, whether awarded as '** a 
sum in gross" under the Vllth Article of the Treaty, or 
awarded for assessment of amounts under the Xth Ar- 
ticle ; 

(3). That the authority of the Tribunal is absolute and 
final between the two Nations, and comprehensive of all 
the claims felling within the terms of the submission, 
* 'whether the same may or may not have been presented to 
the notice of, made, preferred or laid before the Tribunal 
or Board of Assessors ; " 

(4). That by force of this Treaty, and the execution of 
the jurisdiction it confers upon this Tribunal of Arbi- 
tration, the controversy between the two Nations, arising 
upon the conduct of Great Britain during the late re- 
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preventing, the construction, equipment, manning or 
arming of Confederate men-of-war or cruisers, in the 
ports of Great Britain or of the British Colonies ; that such 
acts of commission or omission, on the part of the British 
Government, constituted violation of the international 
obligations of Great Britain toward the United States, 
whether she be regarded in the light of the treaty friend 
of the United States, while the latter were engaged in the 
suppression of domestic rebellion, or whether in the light 
of a Neutral in relation to two Belligerents ; that such 
absence of due diligence on the part of the British Govern- 
ment led to acts of commission or omission, injurious to 
the United States, on the part of subordinates, as well as 
of the Ministers themselves ; and that thus and therefore 
Great Britain became responsible to the United States for 
injuries done to them by the operation of such cruisers of 
the Confederates. 

That is to say, to adopt in substance the language of 
the Treaty of Washington, the United States maintain as 
flact, first, that the British Government did not use due 
diligence to prevent the fitting out, arming or equipping 
within its jurisdiction of every vessel which if it had 
reasonable ground to believe was intended to cruise or 
carry on war against the United States, and also did 
not use like diligence to prevent the departure flrom its 
jurisdiction of every vessel intended to cruise or carry on 
war as above, such vessel having been specially adapted, 
in whole or in part, within such jurisdiction, to war- 
like use. 

Secondly, that the British Government did permit or 
suflfer the Confederates to make use of its ports or waters 
as the base of naval operations against the United States, 
or for the renewal or augmentation of military supplies or 
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previous convention, '' abandons neither its own claims, 
nor those of its citizens ; **^ that the claims thus referred to 
were specifically set forth in a subsequent dispatch of the 
same Minister, as follows : 

** The President is not yet prepared to pronoimce on the 
<piestion of the indemnities which he thinks due hy Qxeak 
Britain to individual citizens of the United States for the 
destruction of their property by rebel cruisers fitted out in 
the ports of Great Britain. 

*' Nor is he now prepared to speak of the reparation 
which he thinks due by the British Government for the 
larger account of the vast national injuries it has infiicted 
on the United States. 

*' Nor does he attempt now to measure the relative effect 
of the various causes of injury, whether by untimely re- 
cognition of belligerency, by suffiering the fitting out of 
rebel cruisers, or by the supply of ships, arms and mu- 
nitions of war to the Confederates, or otherwise, in what- 
ever manner." • 

The United States farther find as fact that the President, 
in his annual message to Congress immediately preceding 
the conclusion of the Treaty of Washington, and which in- 
deed constituted the inducement thereto, spoke as fol- 
lows : — 

*' I regret to say that no conclusion has been reached for 
t^'e adjustment of the claims against Great Britain, growing 
out of the course adopted by that Government during the 
rebellion. The cabinet of London, so far as its views have 
been expressed, does not appear to be willing to concede 
that Her Majesty's Government was guiltyof any negligence, 

i Mr. Fish to Mr. Motley, May 15, 1869» Documents amiexed to Case 
of the United States, vol. VI, p. 1. 

* Mr. Fish to Mr. Motley, Sept. 25, 1860, Documents as above, 
Yol. VI, p. 13. — See the commentary on these national or (so 
called) indirect damages by Mr. Abbott, in Lord Clarendon*s despatch, 
in Appendix to the British Case, N. A., no. 1, 1970, p. lu. 
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as the Foreign Enlistment Act, and that, by the law of 
nations, or the public law of Great Britain, the obliga- 
tions of the British Government toward the United States 
are to be measured in execution by that Act of Parliament. 
Thirdly, the British Government, in justification or 
extenuation of its own imputed delinquencies in the pre- 
mises, adduces certain incidental considerations, derived 
from the history and jurisprudence of sundry foreign Gov- 
ernments, including the Government of the United States. 

VI. As to the first of these points, the Counsel of the 
United States propose to exhibit tothe Tribunal a complete 
and authentic analysis of the great body of pertinent proo& 
contained in the documents annexed by the two Govern- 
ments to their respective Cases and Counter-Cases ; and 
to argue thereon that such documents conclusively es- 
tablish the main fact of the violation by the British 
Government of the rules of duty stipulated by the Treaty 
of Washington. 

Vn. As to the second and third of said points, the Counsel 
of the United States will in the sequel submit considera- 
tions, which, as they conceive, conclusively establish 
the legal rights of the United States in the premises, not* 
withstanding such defensive arguments as are adduced 
by the British Government. 

VIII. Preparatory to which, we submit, to the wisdom of 
the Tribunal the following general considerations of law 
applicable to the defense set up by the British Govern- 
ment. 

1. We maintain, and undertake to prove, that, even if 
the provisions of the Foreign Enlistment Act were the 
measure and limit of the international duties of the 
British Government in the premises, still, on the facts. 
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tral between her treaty Ally, the United States, and the 
rebels of the United States. But we place ourselves, at 
present and in this relation, on the premises of the defen- 
sive argument of the British Grovemment. And, standing 
on those technical premises, the Counsel of the United 
States maintain that the neutrality of a Government, as 
respects two Belligerents, is a question of international, 
not municipal, resort. Its legal relations are involved in 
the question of the rights of peace and war. 

Hence, to depend upon punitive municipal laws for the 
maintenance of international neutrality, is itself neglect 
of neutral duty, which duty demands preventive interpo- 
sition on the part of the Executive power of the State. 

6. Great Britain, therefore, on the narrow and inad- 
missible premises of her own defense, was legally re- 
sponsible to the United States for the acts of the cruisers 
in question, whether as for non-execution of her then 
existing Act of Parliament, which was want of due dili- 
gence, or for undertaking to depend on that Act, which 
not only involved want of due diligence, but implied re- 
fusal to perform the duties of a Neutral . 

IX. The Counsel of the United States will have occasion 
to refer to some of these points in the sequel , when they 
come to present, in full and affirmatively, their own 
views of the international obligations of Great Britain, 
and of her deliquency in the premises as respects her 
special obligations toward the United States. 

Meanwhile, in vindication of the suggestions in this 
behalf now made by us , we submit to the consideration 
of the Tribunal appropriate extracts from the great work 
on '' International Law '' by Sir Robert Phillimore, of 
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diction, and such permission may, according to the circum- 
stances, convert the Neutral into a Belligerent .* 

*' In fact, the maxim adverted to in a former volume of 
Ihis work is sound, viz. : that a State is primd fcuA", respon- 
sible for whatever is done within its jurisdiction ; for it 
must be presumed to be capable of preventing or punishing 
offences committed within its boundaries. A body politic is 
therefore responsible for the acts of individuals, which are 
acts of actual or meditated hostility towards a Nation with 
which the Government of these subjects professes to main- 
tain relations of friendship or Neutrality.* 

** The relation of Neutrality will be found to consist in 
two principal circumstances : 

*' 1 Entire abstinence from any participation in the 
War. 

*' 2 Impartiality of conduct towards both Belligerents.... 

** This abstinence and this impartiality must be combined 
in the character of a 6oru!l fide Neutral. 

** The Neutral is justly and happily designated by the 
Latin expression in bello medius. It is of the essence of his 
character that he so retain this central position, as to incline 
to neither belligerent. He has no jus bellicum himself; but 
he is entitled to the continuance of his ordinary jti^poctfY 
with, as will presently be seen, certain curtailments and 
modifications, which flow from the altered state of the gen- 
eral relations of all countries in time of war. He must do 
nothing by which the condition of either Belligerent may be 
bettered or strengthened, quo validior fiat. 

" It is for him perpetually to recollect, and practically to 
act upon the maxim, * HoHem esse qui faciat quod hosti plor 
cet: " • 

We do not overstate the point, when we say that these 
texts, from such an authority, but recently published 

1 Phillimore's inttmaiional Law, vol. Ill, p. 228. 
> Plii]limore*8 iniematianal Law, vol. Ill, p. 218. 
» Phillimore's international Law, vol. Ill, pp. 201-2. 
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non-performance of international obligations towards a 
foreign State. 

3. He lays down the rule that a Government may by 
knowledge and sufferance, as well as by direct permission, 
become responsible for the acts of subjects (including 
commorant or transient aliens), whom it does not prevent 
from committing injury to a foreign State. This propo- 
sition is not presented by Sir Robert Phillimore as based 
on any express treaty stipulation, but as being the doc- 
trine of the law of nations. As such it serves to construe 
the **due diligence" of the Treaty of Washington. 

4. In expounding the proposition of the impartiality 
requisite in the character of a bond fide Neutral, he de- 
clares that such neutrality is violated by any act which 
betters or strengthens one of the belligerents, or by any act 
which gratifies one of the belligerents. 

It needs only to consider the analysis of the facts 
hereinafter presented, to see how much the British Gov- 
ernment did to strengthen and to gratify the rebels of 
the United States. 

5. Finally, he affirms that if a Government, pro- 
fessing neutrality, permits a fraudulent, unworthy, or 
unnecessary violation of its jurisdiction, such permission 
may, according to the circumstances, convert the Neutral 
into a Belligerent. 

That is the position of the Counsel of the United States 
on this point ; and it may be shown by signal examples in 
the previous history of Great Britain, that she herself has 
acted on this principle, with respect to Governments, 
which, professing neutrality, did acts to strengthen or 
favor belligerent enemies of her's. 
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7. War is by land or sea; and war by sea may consist in 
combats between ships of war, or in the capture of mer- 
chant vessels and their cargoes. 

It is not material to this point that certain of the States of 
Europe have agreed to abstain from the issue of letters-of- 
marque. Even those Powers continue to maintain the bel- 
ligerent right to capture private merchant vessels, and their 
cargoes, by the agency of men-of-war. The United States 
have refused to enter into any such agreement, in the con- 
ception that it is only adapted to Governments, which see 
fit to incur the expense of maintaining a large military 
marine. The United States have been content to agree 
with other Powers in according immunity from any cap- 
ture to private property on the sea ; but they insist, as 
they think rightfully, that, if private property is to remain 
subject to capture, it should be subject to capture by letter- 
of-marque as well as by the regular naval forces of the 
Belligerent, letters-of-marque having the same relation 
to regular forces in war on the sea, as volunteer levies 
have to the r^ular forces in war on land.* 

8. The law of nations, as now practised, permits the 
sale of arms by private merchants of the neutral Sove- 
reign, and their exportation and transportation for the 
use of the Belligerent, subject to capture as contraband 
of war \ although the tendency of modern opinion is to 
contend that such acts of sale are contrary to the true 
principles of neutrality. 

* See Caucby, Droit fnaritime , tome II, p. 374 and 404 ; idem, Du 
respect de la propriety priv^e dans la guerre maritime, pa$tim. 

• Bjnkershoek, Quesiiona JurU Publid, 1. 1, c. 22. — The "Saw- 
Uaima Trinidad, " Wheaton's Reports, vol. VII, p. 340.— Phillimore, 
vol. Ill, p. 321. — Pistoye et Duverdy, Traite des prises maritimes, t. I, 
p. 394. 
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ostensibly destined for Brazil, but, as was suspected, 
intended forTerceira, in the Azores. It was not pretended 
that the transports were fitted for war, and the Portu- 
guese on board were unarmed. Nevertheless, the Bri- 
tish Ministers conceived that the expedition was one in 
violation of the neutrality Qf Great Britain. 

Whereupon, they despatched a naval force to pursue 
these vessels, and to prevent the persons on board from 
landing, either at Terceira, or at any one of the Western 
Islands : which was done, and the Portuguese were com- 
pelled to leave the waters of the Azores, and to take refuge 
in France. 

It is to be noted that this act of force by Great Britain 
in the maintenance of her neutrality was done, not in the 
ports of Great Britain, or in her waters, but on the high 
seas, or rather within the waters of the Western Islands, 
and in the actual jurisdiction of a Sovereign to whom the 
Portuguese in question professed and owed allegiance ; 
for Terceira then acknowledged the power of Donna 
Maria. 

No pretence existed here of action in subordination to 
the forms of the Foreign Enlistment Act, or any other act 
of Parliament. What was done, was done simply in 
virtue of the prerogative powder of the Crown. 
. The conduct of the Ministers in this affair was earnestly 
discussed in both Houses of Parliament, and was approved 
by both Houses. 

But it is remarkable, and pertinent to the present con- 
troversy, that neither in the House of Lords, nor in the 
House of Commons, was it maintained that the Ministers 
had on this occasion overstepped the limits of the consti- 
tution of Great Britain. 

The objection w^as, that the British Government had it- 
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It is quite vain for the British Government to assert 
the sufficiency of the Foreign Enlistment Act of 1819. Its 
practical inefficiency was glaringly apparent on the face 
of all the relative diplomatic correspondence between 
Great Britain and the United States. The same insuffi- 
ciency manifested itself in the legal proceedings in the 
case of the Alexandra, in such degree as to throw contempt 
and ridicule upon the whole Act. Quibbles of verbal criti- 
cism, fit only for insignificant things of mere domestic 
concernment, pervaded the opinions of the great judges 
of England, in a matter closely affecting her international 
honor and foreign peace. It needs only to read the 
report of this trial to see how absurd is the hypothesis 
of the English Case and Counter-Case, in arguing, that 
any question of peace and war between Great Britain 
and other Governments is to be determined according to 
the provisions of that Act, and that in such a transcendent 
question the British Ministers are under the necessity of 
floundering along in the flat morass of the meaningless 
verbosity and confused circumlocution of any Act of Par- 
liament. Well may Sir Robert Phillimore speak of ** its 
loose phraseology and disjointed sentences." * Well might 
Baron Channell say of the language of the Act, ** more 
imperfect or faulty wordingl can scarcely conceive."* We 
cannot understand by whatstrange perversion of reason it 
is that the British Government continues to maintain that 
its Ministers were compelled to drift into the condition 
of foreign war rather than break free from the entangle- 
ment of the cobweb meshes of that Act. 

But, in fact, its inefflciency has been unequivocally 

* Intemalianal Law, vol. 1, p. 466. 

9 pocuments annexed to American Case, vol. V, p. 440. 
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the American Act. Sir Frederick Bruce clearly ohovs^s the 
numerous traits of superiority in the American Act. * 

Thus, in the United States, the Government not only 
derives aid, in the administration of the law, from the 
officers of the customs, who in Great Britain are the sole 
dependence in this respect, but it has local officers in the 
principal ports, both administrative and executive, whose 
action it commands ; it may impose bonds of good beha- 
viour on the owner of suspected vessels ; informers are 
entitled to a share of forfeitures; and the judicial proceed- 
ings have advantages not to be found in the British Act. 

All these things are trivial, when considered in relation 
to the great international questions of neutrality, and of 
peace or war. But we are compelled to discuss such triv- 
ialities by the extraordinary persistence of the British 
Government in basing its defence on the very defects of 
its Act of Parliament. 

III. Of these differences between the American and the 
British Acts, and of the singular deficiencies of the Bri- 
tish Act, the explanation is at hand. It is to be found in 
what English writers themselves delicately describe as 
the prejudices of Great Britain, or which can better be de- 
scribed as indisposition to appreciate fully the rights of 
other Governments. 

The United States encountered the question of their own 
right of sovereignty in the matter of foreign equipments 
and foreign enlistments, and the relation of that matter 
to their own peace and the rights of other Governments, 

1 Lord ClareDdon, says Mr. Buchanan in one of his despatches, 
referred to our Neutrality Law [of April 20th, 1818] in terms of high 
commendation and pronounced it superior to their own, especially in 
regard to Privatetn (App. Am. Case, vol. l\\ p. 
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The American Governmeat has introduced such amend- 
ments more than once at the suggestion of Great Britain : 
not deeming it wise in the sense of its own interests, or 
just toward other Governments, to stand obstinately, as 
Great Britain has done in like circumstances, on confess- 
edly defective legislation of neutrality; and scorning to 
pretend that to do justice to such suggestion would be in 
derogation of the sovereign dignity of the United States. 

The British Government alleges that on a recent occa- 
sion the American Government indicated purpose to re- 
peal or materially weaken its Foreign Enlistment Act. 
That is an error. Every member of the Congress of the 
United States has the right to initiate measures of legis- 
lation. No exclusive right in this respect belongs to the 
President (that is, the Executive Government). The 
President of the United States has not proposed the 
repeal or the diminution of the American Neutrality Act. 
A member of the House of Representatives did propose 
some amendments oi that Act tending to weaken its force; 
but his proposition was not inspired by the Executive and 
was not adopted by Congress. 

Not only in its legislative measures, but in its diploma- 
tic intercourse with other (Joverments, the United States 
diligently and sedulously pursue the policy of neutral 
right, and especially the immunity of the ocean, by exerting 
themselves on all fit occasions to introduce these principles 
into its treaties with other Governments. D. Carlos Cal- 
vo calls attention to a** curious document'* published 
by the Minister of Marine of the French Empire, in 18S4, 
which enumerates some, but not all, of the treaty stipu- 
lations of this class initiated by the United States. ^ 

1 See Calyo*s Derecho IfUerMcumal, tome II, p. 181. 

We find this document in Pistoye et Duverdy*8 TraiU de$ Prite$ 
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of the oldest maritime States of Europe, had no legisla- 
tive prohibitions of private maritime equipment for hos- 
tile purposes, until long after such legislation existed in 
the United States. How did this happen ? We may con- 
ceive the reasons of this, when we reflect upon the nu- 
merous piratical enterprises fitted out in former times in 
ports of Great Britain against the possessions of Spain in 
America, and the honor accorded to the chiefs of those 
expeditions, such as Drake and Hawkins ; and when we 
reflect further that British legislation, in this respect, 
only commenced when most of the Spanish Colonies in 
America had made themselves independent of Spain. 

But, even then, it required aU the official and per- 
sonal authority of Mr. Canning, and of the Government 
of which he was a member, to overcome the vis inertim 
of the prejudices in this relation so deeply rooted in the 
mind of Great Britain. 

In reading the debates in the British Parliament on 
occasion of the passage of the Act of 1819, it is notable, 
first, that the opposition to the enactment seemed to be 
absolutely unconscious of all those principles of interna- 
tional morality involved in the question ; and secondly, 
that the opposition seemed incapable of looking beyond 
Spain and Spanish America, taking no thought of the 
duties of Great Britain toward other Governments of 
Europe, and toward the United States. ^ 

It is most interesting to see how, on this occasion, Mr. 
Canning towered above the other debaters, what clear per- 
ception he exhibited of the philosophy of the question, and 
what distinct knowledge of the true principles of interna- 
tional law, in contrast with the shallow arguments of 
even so eminent a person as Sir James Mackintosh. 

^ See Hansard*s Parliamtntary Debates, vol. XL, poisim. 
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laws, whatever be the diversity of form or of nomencla- 
ture among them, are pervaded by one identical idea, 
namely, the prevention as well as punishment of acts of 
private persons, such as the enlistment of soldiers or 
mariners, or the expedition of men-of-war, or of letters- 
of-marque, in derogation of the local sovereignty, and 
tending to involve the local Government in war with 
other Grovernments. 

Sir Robert Phillimore, himself a member of [the Com- 
mission, expresses the identity of theory and object in 
this relation between the laws of the United States and 
Great Britain, and those of other Governments, as fol- 
lows : " It appeared from evidence laid before the English 
Neutrality Laws Commission, appointed by the Queen in 
1867 (the recommendations of whose Report are mainly 
incorporated in the present and recent statute), that 
European States generaUy were furnished by their muni- 
cipal law with the means of fulfilling their international 
obligations in this respect.*' ^ 

But the indirect or implied retraction in the British 
Counter-Case does not relieve us from the necessity of 
examining the legislation of other Governments, and 
their Executive action in the premises , because that 
examination will show that the general conscience of 
the world rejects the theory of the British Government, 
and conforms to that of the United States. 

(a) We commence with scrutiny of the actual legisla- 
tion of France, because that legislation is the model of the 
modem legislation, in this respect, of many other Govern- 
ments. 

^ intirnatUmal Law, yol. I, p. 467. 
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although there it begins to encounter steady efforts of 
reformation, which are conspicuous in the legislation of 
many of the American States. 

These are secondary considerations, however. The im- 
portant point is, that neither the administrative nor the 
judicial functionaries of France, nor her legislators and 
statesmen ever conceived that the provisions of her Penal 
Code were anything more than what they profess to be, 
namely, the means of punishing the crimes of private 
persons. Statesmen and legislators of France never im- 
agined that these provisions of the Penal Code are the 
measure and limit of her sovereign rights or of her sov- 
ereign duties. Incidentally those provisions may come 
in aid of Executive action. But to punish individual 
wrong-doers does not prevent wrong-doing, save inci- 
dentally by admonition and example. Punitive legis- 
lation is one thing, preventive another ; and the only 
effectual prevention of the wrongful acts of private per- 
sons, which tend to compromise the neutrality of a Gov- 
ernment , is the summary act of forcible prevention of 
such deeds by the supreme authority of the Government. 
Such is the theory of the laws of France in this behalf, 
as it is of the laws of the United States. * 

This appreciation of the articles of the French Code 
P6nal is confirmed by authoritative commentaries 
thereon, some of which are reproduced in the documents 
annexed to the American Counter-Case. 

Accordingly, it is to be remembered that no cruisers 
sailed from the ports of France to depredate, under the 
Confederate flag, on the commerce of the United States. 

At the very commencement, all Frenchmen were for- 

1 See Documents annexed to the American Counter-Case, pages 
809 Hteqq, 
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It requires exercise of much candor to believe that 
the British Ministers could have permitted themselves 
to be so grossly imposed upon, if they desired to know 
the truth. Had they done what the French Govern- 
ment did in like circumstances, — if they had required 
the known tools of Confederates at Liverpool, as might 
well have been done in virtue of the provisions of the 
Merchant Shipping Act, and indeed of the Foreign 
Enlistment Act, to make proof of pretended honesty of 
purpose , — the present controversy between the two 
Governments might not ever have arisen. 

In like manner the conduct of France , regarding 
the re-manning of Confederate cruisers in her ports, is in 
striking contrast with the conduct of the British Govern- 
ment in reference to the same subject matter. 

(() All the observations regarding the legislation of 
France apply, in substance, to the legislation of Italy, * 
and the regulations of the Government of Italy, including 
circulars of the Minister of Marine, and decrees of the 
King, all with distinct reference to the present contro- 
versy, are comprehensive, definite and explicit, in pre- 
venting, as they did prevent, any attempt of the Confe- 
derates to fit out cruisers in the ports of Italy, to abuse 
the right of asylum, or to cruise therefrom against the 
commerce of the United States. 

All these measures, in form and effect, assumed pre- 
ventive action by the Executive, independently of the 
penal provisions of the municipal laws of Italy. * 

^ Documents as above, p. 949. 

* See Documents annexed to tlie American Case, vol. lY, p. 150 el 
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administrative action of the Empire of Brazil : in consid- 
ering which it will be convenient also to refer to the 
legislation and administrative action of Portugal, because 
of the similarity of their laws, and the more or less of 
common commentary thereon by juridical writers in one 
country or the other, of eminence and authority. 

The Penal Code of Portugal in this respect is substan- 
tially the same as that of France. * 

That of Brazil, while comprehending the same idea, is 
more complete in its development. 

By that Code, it is a crime on the part of any individual 
to ** provoke directly and by acts a foreign nation to 
declare war against the Empire," or ** if in case no decla- 
ration of war take place, but in consequence of such pro- 
vocation there should be necessity for any sacrifice on the 
part of Brazil, or prejudice of her integrity, dignity or 
interests. " 

By that Code it is also made a crime to ' ' commit, without 
order or authority of the Government, hostilities against 
the subjects of another nation, so as to compromise peace, 
or provoke reprisals. " 

Furthermore it is declared to be piracy ** to practice 
on the sea any act of depredation or violence, whether 
against Brazilians, or against foreigners with whom Brazil 
is not in a state of war." ■ 

Both in Brazil and Portugal these provisions of the 
Penal Code are but incidental only to the Executive action, 
which prevents by supreme authority any violation of their 
neutrality, either by subjects for by foreigners. 

We beg leave to refer this High Tribunal to the admin- 

1 Documents annexed to the American Counter- Case, p. 968. 
* Ulri iupta, p. 1041 et tfqi!. 
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istrative regulations of the Brazilian Empire, for the 
enforcement of neutrality in all the ports of the Empire, 
in the amplest manner, by efficient action on the part of 
the Imperial Ministers, and of the Provincial Presidents.* 

In the American Case, and the documents to which it 
refers, there is sufficient indication of the loyalty and 
efficiency with which the Brazilian Government main- 
tained its sovereignty against the aggressive efforts of the 
Confederates.* 

As to Portugal, we refer to the correspondence annexed 
to the American Counter-Case, to show that she also 
never pretended that her neutral duty was confined to the 
execution of the provisions of her Penal Code. She also 
put forth the Executive power of the Crown to prevent, 
repress or repel aggressive acts of the Confederates in 
violation of her hospitality, or in derogation of her 
sovereignty. Nay more, the Government of Portugal, 
finding its own naval force inadequate to prevent the 
Confederates firom abusing the right of asylum in the . 

Western Islands, expressly authorized the American 1 

Government to send a naval force there for the purpose 
of defending the sovereignty and executing the law of 
Portugal.' 

(e) In Spain, the '' Codigo Penal " while repeating the 
general provision of the French " Code Penal *' adds the 
following important specific enactment to punish '* any 
person who without legitimate authorization shall levy 

* See the Circulars issued by the Brazilian Government, in Sup- 
plementary Documents annexed to the American Case, vol. VII, 
p. ICn ct seqq, 

* American Case, p. 465. 
» See Documents annexed to the American Counter-Case, p. 1013 

ct seqq. 
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troops in the kingdom for the service of any foreign power, 
or shall expedite cruisers, whatever may be the object 
proposed, or the nation against which it is intended to 
commit hostilities. " * 

But Spain never pretended that she had any right to 
plead these provisions of her Penal Code as excuse for 
omitting to act preventively by Executive power to repress 
misconduct on the part of the Confederates.* 

(f) In regard to the Governments of Brazil, Portugal, 
and Spain, it deserves to be remarked that their respec- 
tive juridical commentators fully explain the theory of 
their penal codes as being chiefly valuable to aid in the 
preservation of the national peace. They rightfully main- 
tain that neither the enlistment of troops in a country for 
foreign service, nor the equipment of ships of war in their 
ports for such service, would of themselves, and of 
necessity, involve any disturbance of the domestic peace. 
Such acts are not prohibited as being immoral or criminal 
per 86^ but only if done in derogation of the local 
sovereignty and in prejudice of the rights of other Govern- 
ments. That is to say, these laws, although not bearing 
the title of ** Neutrality Laws," are quite as clearly neu- 
trality laws in fact as the Foreign Enlistment Acts of the 
United States and of Great Britain. » 

We might extend these remarks to the legislation of all 
the other maritime States of Europe. 

^ Docamentfl iU iupra, p. 1051 et seqq. 

* UHtup^a, p. icn2etieqq. — See also the Letter of the Spanish 
Minister, M. Ribeiro to Sir A. Paget, Amer. App., vol. IV, p. 158 

< See Silva Ferrfto, Theoria do Direito Penal vol. IV, pp. 181, 231 ; 
and Pacheco, Codig9 Penal Concordado, tome 11, pp. 91, 96, in Docu- 
mentB, ubiiv^pra, pp. %8, 1052. 
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*• The admission of belligerent ships of war into our ports 
was regulated in the same manner, and the special instruc- 
tions sent to our colonial governors, during the civil war 
in the United States, were communicated to the British lega- 
tion on the 17th December, 1861. 

*' Those notices were more extensive and precise last 
year. The Government undertook to prevent the equipment 
of war vessels, for the belligerents in her ports. A copy of 
the Official Gazette^ March 20, 1866, containing those notices, 
is hereto annexed. 

" Articles 84 and 85 of the penal Code may be used as 
coercive measures to prevent violations of neutrality. For 
example, they might serve to prosecute those attempting to 
equip or sell vessels of war in our port for the benefit of 
belligerents. The vessels could then be seized on evidence, 
and their departure be thus prevented. " * 

Mr. Van Zuylen's language is inaccurate. He obviously 
intended to express that the Netherlands have no laws 
known by the name of laws of neutrality, or codified as 
such. He seems not to have thought that mere such 
provisions deserved the name, although he refers to penal 
provisions, which, as he says, are ancillary, in that sense, 
to the exercise of the Executive power of the Government, 
this being the proper, and indeed the only efiTectual, 
agency for the protection of its sovereignty against inva- 
sive or evasive acts on the part of Belligerents. 

The efficiency with which Executive power is applied 
to such subjects in the Netherlands is fully manifested 
by the pertinent circulars of that Government.' 

(t) We find similar laws existing in Russia, — in 
Prussia, which had occasion once to apply those laws to 

< Doeuments annexed to the American Case, vol. IV, p. 155. 
« Documents annexed to the American Counter-Case, Supplement, 
p. 56. 
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vention by force for the maintenance not only of the sove- 
reignty but of the neutrality of the Government. 

(d) Neither Lord Russell, in his correspondence with 
Mr Adams, nor the framers of the British Case, appear 
to have had any clear conception of these higher rela- 
tions of the subject, although distinctly and explicitly 
stated in the best works of international law of Great Bri- 
tain herself. 

{e) Great Britain alone pretends that punitive law is 
the measure of neutral duties : all other Governments, 
including the United States, prevent peril to the national 
peace, through means of prerogative force, lodged, by 
implied or express constitutional law, in the hands of 
the Executive. 

VIII. We are now prepared to judge whether, in the 
incidents of the present controversy , the conduct of other 
Governments was, as the British Government pretends 
in answer to the reclamations of the United States, the 
same as that of Great Britain, and whether Great Britain 
did all which they did in discharge of international obli- 
gations toward the United States. 

It is obvious to see that, upon her premises of political 
action, it was impossible that Great Britain should dis- 
charge those duties as they were discharged by other 
Governments. 

In point of fact she did not. 

(a) Other Governments not only prevented the arma- 
ment of cruisers, but also forbade their construction. 
For example, France, the Netherlands, Denmark. 

(6) Other Governments imposed just limits on asylum, 
and punished its abuse ; for example, Brazil, France, 
Spain, Portugal. 
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(c) No other Government allowed armed cruisers to 
sail from her ports to prey on the commerce of the United 
States. She alone famished the Alabamas ^nd the Flo- 
ridas, which, by the capture of our merchantmen, gave 
to the United States cause of national reclamation. 

(d) In no other Grovemment was the wrong committed 
of allowing itself, as Lord Russell unequivocally admits, 
to be subjected to the shame of being the established seat 
of the military and naval supplies of the Confederates. 

IX. Both in the Case and Counter-Case of the British 
Grovemment there is elaborate arraignment of the Govern- 
ment of the United States, in respect to the manner in 
which, at various periods of their public history, they 
have discharged their neutral obligations toward other 
Governments. 

We dispute the right of the British Government to dis- 
cuss any such matter before this Tribunal. Great Britain 
is here accused, not only of violation of neutrality, but of 
permitting or sufferiDg the active complicity of her sub- 
jects with the rebels of the United States. It is no answer 
to this charge to say that, at some time past, the Ameri- 
can Government was, or may have been, delinquent 
toward some other Government. Such an answer is not 
compatible with reason or justice, but is contrary to both. 
Nothing is, or can be, on trial before this Tribunal, but the 
conduct of Great Britain. That, and that alone, is sub- 
mitted by the Treaty of Washington. To summon the 
United States to enter into discussion of its acts toward 
other Governments, which is in effect now done by the 
British Government, is to call on the Tribunal to pass 
judgment on imputed acts of the United States which are 
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wholly outside of the qaestions to be submitted by the two 
Governments, according to the tenor of the Treaty. 

The British Case and Counter-Case, it is true, introduce 
these matters professedly as bearing on the enquiry of 
what is due diligence, by examination of what has been 
the conduct of the United States under circumstances of 
alleged similarity to those involved in the present contro- 
versy. But these matters are not the less discussed by the 
British Government in the manner and spirit of counter 
accusation. And, even as to the specific relation in which 
the subject is professedly introduced by the British Go- 
vernment, it is not the less utterly irrelevant, valueless 
as argument, and incapable in any respect of instructing 
the conscience of this Tribunal. 

The two Governments have submitted the question of 
the conduct of Great Britain at a precise period of time and 
in a specific relation, that of the late domestic rebellion 
in the United States. That is the definite subject to be 
investigated and judged by the Tribunal, upon the proofs 
presented by the two Governments. As incidental to this 
particular subject, is the Tribunal to take up and examine 
twenty other controversies, each wholly independent 
of that and of one another, and to determine seriatim 
each one of them, in order to know how to determine the 
particular controversy submitted by the Treaty? That 
would be preposterous as reason, and impossible to be 
done, as act. 

The Counsel of the United States must refuse to consent 
to have drawn in judgment here the past or present rela- 
tions of their Government to France, Spain, Portugal, 
Mexico, or even Great Britain herself. 

Nevertheless, being thus challenged by the British Gov- 
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sent issue thus to scrutinize the political conduct of 
Great Britain with reference to other Governments, 
than it is to scrutinize that of the United States. 

Now then while, until the year 1819, Great Britain had 
no municipal law for the preservation of neutrality, and 
while she steadily disavows the possibility of using any 
other means, the United States, on the contrary, almost 
at the very moment of entering into the family of nations, 
asserted, and has continued to assert, the right and the 
duty of every Government to act as such politically, and 
by exercise of supreme Executive force, to watch over, 
guard and maintain its neutrality between contending 
Belligerents. Whilst England professes, as her view of 
public law, that constitutional Governments must of neces- 
sity allow themselves to drift continually into war by rea- 
son of having no other means to keep peace except an Act 
of Parliament, and that confessedly insufficient, — the Uni- 
ted States, on the other hand, have as constantly maintain- 
ted, and do now maintain, that it is the duty of all Govern- 
ments, including especially constitutional Governments, 
to discharge their neutral duties in obedience to rules of 
right, independent of, and superior to, all possible Acts 
of Parliament. In consonance with which doctrine it 
isthat every President of the United States, from Presi- 
dent Washington to President Grant inclusive, has never 
failed to apply due diligence, voluntarily, sponte sud, — in 
the vigilant discharge of his own official duty, — not in 
mere complaisance to foreign suggestion, — by himself 
or by other officers of the Government, to prevent all 
unlawful enterprises of recruitment or equipment in the 
United States. 

In proof of these assertions, we proceed briefly to touch 
on such incidents of the past history of the United States 
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" Here, Sir (lie added), I contend is the principle upon 
which we ought to act." * 

Finally, in the midst of the occurrences now in contro- 
versy between the two Governments, Sir Roundell Pal- 
mer spoke as follows, in the House of Commons : 

" As long ago as 1793, we emphatically insisted that the 
American Government should not supply France with whom 
we were then engaged in hostilities, with vessels of war. 
We required them to detain those vessels, and Washington 
did detain them, before any Foreign Enlistment Act was 
passed. Washington not only detained the vessels at our 
instance but he proposed and carried in Congress the Amer- 
ican Foreign Enlistment Act, as his enemies then said, at 
our dictation. Precisely the same attacks which are now 
directed against Her Majesty's Government in this House 
were then directed against Washington in Congress. There 
were members of Congress who said that he was truckling 
to England and allowing the English ambassador to dictate 
to him ; they lamented the humiliation of their country and 
declared that the stars and stripes had been dragged in the 
dust. But that great man despised the imputation of cowar- 
dice, he was strong enough not to fear to be thought afraid, 
and in spite of clamor — ^for there will always be violent and 
excitable men in all popular assemblies — Washington pur- 
sued the course which he knew to be just, and at the same 
time best calculated for the interest and welfare of his own 
country. He passed the Foreign Enlistment Act, and a 
treaty was subsequently entered into, stipulating, among 
other things, for the restoration of prizes captured by 
vessels that were fitted out in American ports. " • 

The Counsel of the United States are for themselves con- 
tent with their own convictions on this point, but they 
conceive that the testimony of Mr. Canning, Sir Roun- 

* Hansard^s Parliamentary Debates, N. S., vol. VIIT, p. 1019; Can- 
niDg*B Speeches, vol. V, p. 50. 
« Hansard's Debates, vol. CLXXIII, p. 956. 
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President Jefferson and Secretary Madison, letters, on 
their face, of mere courtesy, — he contrived to impose on 
credulous persons and obtain aid in New York; for in 
this case, as in all like cases, fraud and falsehood lie at 
the bottom of such unlawful enterprises. 

Thus he was enabled to organize an expedition and get 
to sea without knowledge of the Government.* 

On the way to Caracas he stopped at the English Islands 
of Barbadoes and Trinidad, where he was treated with the 
utmost consideration by the British officers, civil and 
military, and where he received from Admiral Cochran, in 
command in the British West Indies, a written contract of 
alliance and co-partnership under date of June 9th, 1806, 
by the tenor of which Great Britain adopted the Expedi- 
tion of Miranda, and furnished it with additional supplies 
and vessels.* 

The Expedition landed at Vela de Coro, but failed of 
success by reason of the deplorable incapacity of Miranda ; 
and he, dishonored by the manifest proofs of the falsehood 
by which he had imposed upon the adventurers, Britisli 
and American, enlisted in the Expedition, disappeared 
from public sight. We find him living some time 
afterwards ; but we do not find that he ever did any actual 
service to the patriots of Spanish America. 

Some of these adventurers, on their return to the United 
States, were indicted, but the jury failed to convict, 
partly in consequence of ingenious sophistries of their 
counsel, and partly, we think, by reason of the notorious 

1 History of Mirandn's Expedition, as above, pasHm. 

• See this extraordinary contract in Antepara's Documents, Histor- 
ical and Explanatory, etc., p. 213. 



82 MISCELLANEOUS CONSIDERATIONS. 

and make report concerning the condition of things there. 
Even then, before proceeding to definite political action, 
we deliberated still, and, not without concurrence of opin- 
ion at least of Great Britain in this respect, at length 
we concluded that the revolted Colonies had reached such 
a condition of sure actual independence as to be fully en- 
titled to be recognised as independent States. 

During all this long period, the United States steadily 
labored to prevent equipment of vessels in their ports to 
the prejudice of Spain. The successive Presidents of the 
United States were positive in instruction to all subordi- 
nate officers, and vigilant in observation, to enforce the 
execution of the laws of neutrality, international as well 
as municipal. Prosecutions were instituted in the Courts ; 
vessels unlawfully captured were restored, by judicial or 
administrative order; and the principles of neutrality 
were proclaimed and maintained in every act, whether of 
the Courts or of the Executive. 

As to the Courts of the United States, we have a right 
to say that their decisions, during that period, on this 
class of questions, are now received as authoritative 
expositions of public law not less in Great Britain, and in 
other parts of Europe, than in the United States. 

As to the deportment of the Executive in the course of 
these occurrences, we confidently appeal to the mass of 
official acts and correspondence contained in the docu- 
ments annexed to the American Counter-Case, to prove 
that the American Government not only did everything 
which law required, but did everything which was hu- 
manly possible, by preventive vigilance, as well as by 
punitive prosecution, to discharge the neutral obligations 
of the United States. 

Did the American Government, at any time, or on any 
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occasion, either wilfully or with culpable negligence, fail 
to discharge those obligations ? We deny it : although, in 
the midst of almost continual warfare, both in Europe 
and America, it is possible that violations of law may 
have occurred, in spite of all preventive efforts of that 
Government. 

What then ? If we did injury to Spain we repaired that 
iiyury. The treaty of amity, settlement, and limits be- 
tween the United States and Spain, of February 22, 1819, 
diii^sed of all this subject by mutual concessions, renun- 
ciationii^ or indemnifications, in the following article, 
namely : 

'* Article DC, The two high contracting parties, animated 
With the most earnest desire of conciliation, and with the 
object of putting an end to all the differences which have 
existed between them and of confirming the good under- 
standing which they wish to be forever maintained between 
them, reciprocally renounce all claims for damages or in- 
juries which they themselves as well as their respective 
citizens and subjects, may have suffered until the time of 
signing this Treaty. 

** The renunciation of the United States will extend to all 
the injuries mentioned in the convention of the lllh of Au- 
gust, 1802. 

" 2. To all claims on account of prizes made by French 
privateers, and condemned by French consuls, within the 
territory and jurisdiction of Spain. 

" 3. To all claims of indemnities on account of the sus- 
pension of the right of deposit at New Orleans, in 1802. 

" 4. To all claims of citizens of the United States upon the 
Government of Spain, arising from the unlawful seizures 
at sea, and in the ports and territories of Spain or the Span- 
ish Colonies. 

'* 5. To all claims of citizens of the United States upon tlit^ 
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Spanish Government, statements of which, soliciting the 
interposition of the Government of the United States, have 
been presented to the Department of State, or to the Minister 
of the United States in Spain, since the date of the Conven- 
tion of 1802, and until the signature of this Treaty. 

" The renunciation oi His Catholic Majesty extends : 

" 1. To all the injuries mentioned in the Convention of 
the 11th of August, 1802. 

*' 2. To the sums which His Catholic Majesty advanced 
for the return of Captain Pike from the Provincias Internas. 

** 3. To all injuries caused by tha expedition of Miranda, 
that was fitted out and equipped at New York. 

" 4. To all claims of Spanish subjects upon the Govern- 
ment of the United States arising from unlawful seizures at 
sea, or within the ports and territorial jurisdiction of the 
United States. 

*' 5. Finally, to all the claims of subjects of His CathT)lic 
Majesty upon the Government of the United States, in which 
the interposition of His Catholic Majesty's Government has 
been solicited before the date of this Treaty, and since the 
date of the Convention of 1802, or which may have been 
made to the Department of Foreign Affairs of His Majesty, or 
to his Minister in the United States." * 

This High Tribunal perceives that, in view of this 
Treaty, it is vain for the British Case to attempt to revive 
contioversy on the subject. Both Spain and the United 
States had mutual causes of reclamation, which both Gov- 
ernments frankly settled and terminated by amicable 
convention, to their mutual satisfaction, and on conditions 
which cannot be questioned by any other Government. 

One thing more in this relation. We respectfully re- 
quest the Tribunal to observe that neither Spain nor the 
United States supposed that damages or injuries done by 
one Government to another were mere indirect damages 

* The Un'tel Stages Statutes at La'ge, vol. VIIL p. »8. 
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or injuries, and so not comprehended in the terms of a 
Treaty, expressly professing to dispose of ' • all claims, " 
" all questions, " and ** all differences. " 

Spain and the United States by this Treaty ** recipro- 
cally renounced all claims for damages or injuries 
which they themselves, as well as their respective citizens 
and subjects, may have sutfered. " They rightly sup- 
posed that a blow struck by one Government at another 
is a direct wrong, sounding in direct damages, and call- 
ing for direct compensation, quite as much at least as a 
blow struck by one Government at individual subjects of 
another Government. 

{d) The British Case also calls in question the conduct 
of the United States in reference to the war between Por- 
tugal and the Banda Oriental. This matter is thoroughly 
and exhaustively discussed in the correspondence ap- 
pended to the American Case. It also receives satisfactory 
exposition in the Case itself. 

We, therefore, content ourselves here with reference 
to the voluminous documents annexed to the American 
Counter-Case, which manifest the unceasing efforts of 
the American Government to prevent its citizens from 
taking part in that war, or doing any acts prejudicial to 
the Portuguese Government. 

(e) The British Case makes reference to the acts of 
William Walker, and otiier adventurers of that sort, 
who, at a certain period , embarked in expeditions of 
adventure to Central America. 

The United States, in extenuation of the fact that some 
expeditions of this class escaped the vigilance of the 
Americati Government, do not plead either the extent of 
the coasts of the United States, and consequent difficulty 
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of surveillance, nor the disturbed state of the countries 
which were the objects of such expeditions, as we might 
do, but we pass over all that class of considerations to 
say that the American Government, in those occurrences, 
exerted all its power, legal and political, to prevent, re- 
press, and punish everything contrary to its duties of 
neutrality or its rights as a Sovereign. 

The successive Presidents of the United States acted 
efficiently in the premises by proclamations to all citizens 
generally, and by instructions and orders to officers, 
civil and military ; and the Attorney General of the United 
States directed the prosecution and secured the convic- 
tion of leading offenders ; and the naval officers of the 
United States even proceeded to break up such enter- 
prises by military interposition either on the high seas, 
or in the ports of Central America, in action not unlike 
that of the British Government in the affair of Terceira. 

We entreat the members of the Tribunal to peruse the 
documents, in this relation, contained in the Appendix to 
the American Counter-Case, to which we confidently point 
as furnishing complete vindication of the United States in 
the premises. 

(/) We make the same observation as to the alleged 
absence of due comportment on the part of the United 
States, either at the present time or heretofore , in refe- 
rence to the Spanish possessions in Cuba. The documents 
annexed to the Counter-Case, we confidently beUeve, will 
satisfy this Tribunal of the rightfulness of the conduct of 
the United States in this behalf. 

Here, also, we call attention to signal proofs of the 
upright spirit and just action of the United States with 
reference to the rebels of Spain, in contrast with the tem- 
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per and actioa of Great Britain with reference to the 
rebels of the United States. 

In the first place, the President of the United States did 
not jump to make recognition of the belligerence of the 
Cubans, upon the first rumor of a gun having been fired 
by or against them ; and to this day he has resisted temp- 
tation and persuasion to take that step, moved to absti- 
nence by his own conviction of public duty and right. 

Secondly, in case after case, Cubans seeking to fit out 
vessels in the ports of the United States have been arrest- 
ed, and their attempts broken up b^ the Executive inter- 
position of the President. 

Thirdly, Spain, as the treaty friend of the United States, 
has not been subjected to the wrong of seeing her rebels 
-raised in the ports of the United States to the level of 
herself their Sovereign; but, on the contrary, has been 
allowed, as she had a right to do, openly to build or pur- 
chase men-of-war in the United States. 

Finally, no cruisers have sailed from the ports of the 
United States to prey on the commerce of Spain. There- 
fore, if, which we deny, Spain suffered any damages in 
the premises at the hands of the American Government, 
those damages must be of the nature which Great Britain 
regards as indirect damages, and therefore never in any 
circumstances due from one to another Government. 

ig) Allusion also occurs, in the British Case or Counter- 
Case, to some occasions in which persons in the United 
States have invaded, or attempted to invade, the Cana- 
dian Dominion. 

Such occurrences have existed, as they do in all frontier 
countries. As to the- first of them, it deserves to be stated, 
that special provisions of law were enacted to enable the 
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President of the United States more effectually to dis- 
charge the duties of the Government towards Great 
Britain. 

In reference to that, and some other occurrences of the 
same nature, it is well to note the testimony borne by Sir 
Roundell Palmer in a speech made by him in the House 
of Commons, already quoted on a particular point, and in 
which he fiirther says : 

** I wish to impress upon the House that, as far as the en- 
forcement of their Foreign Enlistment Act is concerned, we 
have absolutely no grievance against them (the United States.) 
They have again and again restored prizes captured in viola- 
tion of that act. As recently as the Russian war, in a case 
where we complained that a vessel called the Maury was 
fitted out in violation of the Foreign Enlistment Act, they 
immediately detained that vessel, her clearance was stopped, 
and an inquiry was subsequently directed, and that inquiry, 
conducted entirely to our satisfaction, ended in our express- 
ing a belief that there were no real grounds for the suspi- 
cion entertained. In the interest of peace and amity between 
the two countries, therefore, I wish the House to understand 
that we have no grievance against them with regard to the 
Foreign Enlistment Act, and that it deeply concerns our 
honor to enforce the Foreign Enlistment Act." * 

In reference to later incidents of the same class, in 
which Irishmen in the United States have attempted to 
invade Canada, we present the testimony of the British 
Minister in the United States, whose despatch testifies 
in terms which may fitly close this part of the present 
Argument, as follows : 

'* Washington, July 13, 1866. 

'* Sir : I have duly reported to Her Majesty's Government 
the disturbances that lately took place on the frontiers of 

* Hansard's Debates, vo'. CLXXIII, p. «55. 
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New Brunswick and Canada, and the measures taken by the 
Qovemment of the United States to prevent those expedi- 
tions of armed men, in breach of the neutrality laws, from 
being carried into effect. 

'* I am directed by Her Majesty's Qovemment, in reply, to 
state that for some months past they have observed with 
regret, though without alarm, the organization of the Fe- 
nians in the United States ; but they have invariably abstain- 
ed from making any official representation to the Cabinet 
at Washington, because they felt they had no right, as in- 
deed they had no desire, to interfere with the administration 
of the law in the United States. They had, moreover, a 
perfect conviction that if ever the time came for the fulfil- 
ment by the United States of the obligations which interna- 
tional law imposes upon friendly and allied Governments, 
that Government would take all the measures which those 
obligations and regard for its own honor might call upon it 
to perform. 

** Her Majesty's Government rejoice to find that this con- 
fidence has been fully justified by the result, and that the 
Government of the United States acted, when the moment for 
acting came, with a vigor, a promptness, and a sincerity 
which call forth the warmest acknowledgments. 

** I am, in consequence, instructed to express to the Gov- 
ernment of the United States the thanks of Her Majesty 
and of Her Majesty's Government for the friendly and ener- 
getic assistance which they have afforded in defeating the 
attempts to disturb the peace of Her Majesty's possessions in 
North America. 

*' I have the honor to be, with the highest consideration. 
Sir, your most obedient, humble servant, 

" Frederick W. B. Bruce. 
*' Hon. William H. Seward, etc., etc. " * 

We remark, in passing, that in all the cases referred 
to by Sir Frederick Bruce and SirRoundell Palmer, of the 

* Docuooents annexed to the American Case, vol. II, p. 130. 
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conduct of the United States in relation to Great Britain, 
this conduct has been the same at all times in relation to 
other Governments. As we are entitled to the ascription 
of '* a vigor, a promptness and a sincerity which call 
forth the warmest acknowledgments," in the former 
class of occurrences, so we are in the latter, the British 
Case and Counter-Case to the contrary notwithstanding. 
In every instance of attempt to violate our neutrality, on 
the part whether of Governments, or of private persons, 
we have set in action all the juridical machinery of the 
municipal law : we have pushed into vigilance our cus- 
tom-house officers, which England has, and our district 
attorneys and marshals, which England has not ; but in 
addition to and beyond all that, the President of the Uni- 
ted States acted in advance to enforce, not diligence only, 
but active vigilance, on all subordinate officers of the Gov- 
ernment; and when wrong-doers manifested obstinate 
persistence of wrong, the military and naval officers, of 
character and discretion, like Gen. Scott, Admiral Pauld- 
ing and Gen. Meade were employed to apply to such 
persons the only method of prevention applicable to the 
case, namely, force, to maintain the domestic order and 
foreign peace of the Government. 

We regret, and have sufficient cause to regret, as the 
present controversy shows, that Great Britain, who 
cannot blind herself to the vigor, promptaess and sincer- 
ity manifested by the American Government in repress- 
ing such acts in America, has not manifested equal 
vigor, promptness and sincerity herself in repressing 
similar acts in Great Britain. 

(A) The Counsel of the United States would gladly 
abstain from reference to another occurrence in this class 
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of incidents, because, unlike what has gone before, it is 
not of a defensive, but of an accusatory, character. 

It singularly happens, while Great Britain, in her 
Case and Counter-Case, is so careful to recount what she 
assumes to be the imperfections of the United States, in 
the execution of our Foreign Enlistment Act, heaping 
up a long train of accusations against us, — she forgets 
that the most serious of all the occasions, in which 
the United States have been called on to act, was the 
attempt of Great Britain, to the prejudice of Russia, to 
violate, on a large scale, the neutrality of the United 
States. And the occasion is the more remarkable, 
seeing that the British Ministers themselves, with char- 
acteristic misconception of the whole subject of neutral 
rights and duties, procured a special Act of Parliament to 
be passed for the single and precise object of enabling 
them to invade the sovereignty, and to violate the local 
laws, of every country in Europe and America. 

We allude to the Act of Parliament, passed at an early 
day during the war between Great Britain and Russia, 
professedly and avowedly to enlist soldiers abroad of its 
own authority for service against Russia. 

We understand how the British Ministers fell into the 
error of thus exposing to the gaze of the world, on this 
occasion, the difficulty of obtaining troops at home. In 
former wars, as we in the United States had sad expe- 
rience, it had been the custom of Great Britain thus to 
act, at a period of time when the enlistment of foreign 
troops was a practice all but universal in Europe. 

But what we should not understand, but for the false 
theory which pervades the Case and Counter-Case of 
Great Britain here, is, that the British Ministers should 
have imagined that the rights of Great Britain, as respects 
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all foreign Governments, are determinable by an Act of 
Parliament. 

On both points, British Ministers appear to entertain 
consistent theory : the neutral obligations of Great Bri- 
tain, as respects any foreign Government, are but such as 
are set forth in an Act of Parliament ; and Parliament is 
to determine her rights as respects foreign Governments. 
On both related points, they act and think as if no law 
of nations existed ; or, at least, as if an Act of Parliament 
could dictate the law of nations for all other Govern- 
ments. 

That enlistment of troops in any country, for foreign 
service, can only be made lawfully with the consent of the 
local Government, is elementary doctrine of public law. * 

It is equally well established, at the present time, 
that if such enlistment be allowed by a Neutral to one 
Belligerent, it must be allowed to the adverse Belligerent ; 
and, since the publication of Sir Robert Phillimore's 
great work on international law, probably no person, 
even in Great Britain,, would dispute the proposition. 

It took time, however, for British jurists to open their 
eyes to this self-evident doctrine of neutrality. Wild- 
man seems to have little or no conception of the point ;• 
and it needed that Manning should enter into elaborate 
argumentation on the subject, as if it were a wholly new 

* Wolff, Jus Gentium, s. 747; — Vattel, Droit des Gens, ed. Pradier- 
Fod^re, liv. Ill, chap. 7, s. 449; — Kliiber, Droit des Gens modernes de 
VEuTope^ 8. 285; — Marterjs, Pricis du Droit des Gens, s. 30; — Galiani, 
Dei Doveri de Principi Neutrali, p. 325 ; — Hautefeuille, Droits et Devoirs 
det Nations Neutre*, tome I, 312, 313 ; — Riquelme, Iterecho Publico in- 
temacional, tome I, p. 144. 

' intemaeional Law, vol. I, p. 61. 
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question, in order to introduce the rightful opinion into 
Great Britain. * 

And yet Great Britain herself had manifested, by seve- 
ral Acts of Parliament, that she saw clearly the inconve- 
nience and the wrongfulness of foreign Governments, or 
private persons, enlisting troops within the jurisdiction of 
Great Britain , without the authorization of the Govern- 
ment.* 

There never was any doubt or hesitation upon this sub- 
ject in the United States. Our statesmen, beginning with 
Mr. Jefferson, at all times have unequivocally and posi- 
tively maintained it ; and our jurists, such as Wheaton, 
Lawrence, Kent and Hal leek, are careful to state the 
doctrine with explicitness. At the present day, in pres- 
ence of the extensive erudition and systematic complete- 
ness with which Sir Robert Phillimore has expounded 
the principles of international law, including this point 
in all its relations,' it might seem that the truth would be 
accepted in Great Britain. 

Nevertheless the same old error still lingers there, if we 
may judge from the tenor of the British Case and Coun- 
ter-Case ; that '' insularity "of legal perception, of which 
eminent English jurists speak, still operates ;* and, while 
the British Government acted in the matter of enlist- 
ments as if the Act passed during the war with Russia 
was supreme over all the sovereign rights of other Govern- 
ments, so it now assumes that an Act of Parliament is 
supreme over all the neutral rights of other Governments 

* Law of Nations, book III, chap. 1. 

* See Dumerous Acts of Parliament on this subject, collected in 
Phillimore*s international Law, vol. I, p. 212. 

3 Vol. Ill, p. 209 et seqq. 

* Phillimore, 1st. ed., pref., p. 11; — Chitt.v's Practice, pref., p. 5, 
note. 
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On the former occasion Great Britain came in eoftflict 
with the neutrality laws of the United States and Prussia. 
In each of these countries, she assumed to carry into 
effect a domestic Act of Parliament of her own, without 
asking the consent of the local Government. In each of 
them, her agents were indicted and convicted o( violation 
of the municipal law of the land. And in the United States, 
where the British Minister was personally compromised in 
these unlawful acts, with various British Consuls, in dis- 
regard of their diplomatic or semi-diplomatic quality, it be- 
came painfully necessary for the American Government 
to withdraw the exequaturs of the Consuls, and to deliver 
his passport to Mr. Crampton .* 

We trust the Tribunal, on the perusal of those do- 
cuments, will be satisfied of the sincerity and good 
faith with which the American Government executed its 
municipal laws, and discharged its neutral duties, on this, 
the only occasion, since the revolutionary action of 
France, in which any foreign Government has under- 
taken to perpetrate such acts in the United States. 

Qualis ab incepio talis ad finem. With consistency unwa- 
vering, and at whatever hazard of domestic or foreign 
inconvenience, even if it were friendly Powers like 
France and Great Britain with which we were thus 
brought into contention, the United States have steadily 
adhered to principles of international neutrality ; — and 
we may well, therefore, demand the observance of those 
principles, or reparation for their non observance, on the 
part of Great Britain. 

X. We repeat a previous remark, that we are not 

» Se ' the Documents on this subject in the Appendix to the Amer- 
ican Counter-Case. 
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disposed to follow the example set us in the British 
Case and Counter-Case, as wa might well do, by enter- 
ing into examination and arraignment of the conrse 
pursued by Great Britain at various times on the subject 
of neutrality in her controirersies with other Govern- 
ments. It is not agreeable to a friend to be compelled to 
say,— 

" All his faults observed 
Set in a note-book, learned and conned hy i ote, 
To cast into my teeth." 

This the British Case does, wantonly, offensively. If the 
United States were to scan with like evil eye every 
occasion in which Great Britain might seem to have neg- 
lected her duty as a Neutral, or to have violated the rights 
of Neutrals, we might produce a fearftil listof charges ; and 
such examination would be more pertinent to the present 
issue, and bring into view matters more pregnant of 
instruction, than those as to which the conduct of the 
United States is called in question here by the British 
Government. 

We content ourselves, in this relation, with a brief refer- 
ence to two or three great controversies of special interest 
to the American Government, where the British Govern- 
ment has manifested its views of the duties of neutrality, 
and of the manner of dealing with alleged breaches 
thereof by the Neutral. 

1. The celebrated Orders in Council, issued by the Bri- 
tish Government, in retaliatiou of Ihe Berlin and Milan 
Decrees of the first Napoleon, involved intense assertion of 
neutral obligation ; and that in the form of acts of force 
as against the United States, which responded to thf-se 
wrongful measures by an Act of Congress forbidding all 
commercial intercourse between our citizens and either 
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of the Belligerents.* This Act, says PhiUimore, '' ranks 
high in the history of nations. It conveyed a just 
and dignified rebuke both to France and England, 
and it was worthy of the country which has con- 
tributed such valuable materials to the edifice of 
International Law."* 

2. The discussion between Great Britain on the one 
hand, and France on the other, in the first year of the 
American Revolution, produced three papers on the 
subject of neutral obligation, of the greatest importance 
in the diplomatic history of modern times, and which 
contain many observations pertinent to the present con- 
troversy, namely : the * ' Exposi des motifs de la conduite 
** du Rot de France relativement h VAngleterre, 1779 ; " the 
responsive '' Mimoire jmticatif,"" published by the Court 
of London, the authorship of which is attributed to the 
historian Gibbon ; and the ** Observations de la Cour de 
** Versailles sur le Mimoire jmtificatif de la Cour de 
*' Londresy ' 

3. Meanwhile, controversy was pending between Great 
Britain and the Netherlands similar to that with France. 
The British Government complained that the Government 
of the United Provinces had not exercised due diligence 
to prevent their subjects from furnishing arms and other 
supplies to the Americans ; that abuse of the right of 
asylum in the ports of the Netherlands had been suffered 
to the advantage of the Americans and the prejudice of 
Great Britain. 

1 Manning, Law of Nations^ vol. Ill, ch. 10; Philli more, vol. Ill, p. 
412. 

« Vol. Ill, p. 250. 

* See t'lese documeDts at large in Martens Causes Cilkbres, tome III, 
cause 2de. 



MISGBLLANBOUS CONSIDBRATIONS. 97 

Especially is it interesting to see, in this controversy 
with the Netherlands, that Great Britain complained 
incessantly of occurrences in the Dutch Colonies of 
St. Eustatius, St. Christopher, Curasao and Surinam, 
charged as breaches of neutrality, although acts by 
no means so serious as those, of a similar nature, 
which the United States here charge against Great 
Britain, in regard to the Bahamas, Bermuda, and other 
British, possessions in the West Indies. 

The Government of the United Provinces, unlike 
France, had no thought or purpose of departing from 
neutrality. It defended the acts inculpated as breaches 
of neutrality by the same arguments, in reference to 
commerce, and to the right of asylum, as Lord Russell 
employed in discussion with Mr. Adams. But the British 
Government regarded all those acts as acts of neutral neg- 
ligence or of belligerent complicity on the part of the 
United Provinces, and as a sufficient cause of war, and 
thus forced the Netherlands into an armed alliance with 
the United States.' 

But the prudent and sagacious statesmen, who have 
administered the foreign affairs of the United States in 
the present controversy, have preferred a patient perse- 
verance of insistance in the right direction, so as to cause 
arbitration to be substituted for the more dread issue, to 
which, in like circumstances, men of less wisdom con- 
ducted Great Britain. 

X. The Counsel of the United States desire to say, in 
conclusion of this part of the Argument, that we have, 
by the imperative exigencies of the present controversy, 

^ See the history of this controverjty in Martens, Causes ciUhres, 
tome II, cause lOine. 
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been compelled to compare and contrast the manner in 
which the duties of neutrality have been performed at 
different epochs by the United States and by Great Bri- 
tain, and especially to insist on the delinquency of the 
British Government, in this respect, relatively to the 
American Goverment. We could not otherwise dis- 
charge the special duty devolved upon us in behalf of the 
United States. 

We concede the embarassments which a state of war 
throws upon neutral nations, by reason of the conflict 
which it involves between the interests of the latter and 
those of the belligerent State or States. * 

The right of neutrality, we concede and admit, is co- 
extensive with the right to declare war and to make 
peace. All these rights are included in the simple right 
of national independence and sovereignty. * 

Recognizing, then, the right of neutrality as equally 
sacred with the right to make war, we insist that the duty 
of neutrality corresponds to the right, although to the 
prejudice of one or the other Belligerent ; and in so far as 
the right of neutrality obstructs belligerent operations, the 
neutral State may nevertheless stand on its neutrality, 
even combatively. But such Neutral must stand there in 
an attitude of absolute impartiality : that is of course . ' 

* See Casanova, Del DiriUo inteman'onale, vol. II, lez. 21. 

• Kliiber, Droit det Gen$, § 2f79; — Galiani, Dei Doveri dei Principi, 
pt. I, c. 3; — HaulefeuUle, DroiU et Devoirs des Nations Neutres, torn. I, 
p 816. 

' Martens, Droit des Gens, ed. Verge, tome II, p. 292 et seqq.; — 
Heflfter, Droit It^ernationai, p. 2T8 et w^g.;— Cauchy, Droit Maritime, 
pasMim. 
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And such impartiality implies as well impartiality of 
inaction as impartiality of action. * 

Neutrality, as defined by Kliiber, is the condition of a 
neutral people, who, in the case of war, render succor 
to neither of the belligerent parties.* 

As defined by Hiibner, neutrality consists in complete 
inaction relatively to the war, and in exact and perfect 
impartiality, manifested by means of acts with regard to 
the Belligerents, in everything which has relation to the 
war, and to the means, direct and indirect, of carrying it 
on.' 

Azuni defines neutrality to be the continuation of the 
state of peace on the part of a Power, which, on war 
arising between two or more nations, abstains absolute- 
ly from faking any part therein ; * and this last defini- 
tion has the approval of one of the most conspicuous of 
the modern jurists of Italy. 

But in whatever sense neutrality is to be defined, and 
howsoever it originates, certain it is, that such neutrality 
must be one of absolute good faith : it must not degene- 
rate into war in disguise. • 

Accepting, as we do, the comprehensive definition of 
neutrality given by Fior6, we need not scruple to cite the 
appreciation, which that intelligent author expresses, of 

^ Masse, Le Droit Commercial dans sex BapporU avec le Droit des 

Gens, tome I, p. 165. 

« Droit des Gens, chap. II, § 279. 

3 De la Saisie des Bdiments NeutreSy tome I, part 1, chap. II. 

* Diritto Marittimo deW Europa, cap. I, art. 3. 

5 s-e the complete md exhaustive discussion of this question in 
Calvo, Derecho international, Tetric^ y Practico, de Europa y America, 
tome II, pp. 150. 403. See, also, Gtssner, Droit des Neutres sur Mer, 

pa-s^-im. 
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the historical attitude of the Uaited States, in this rela- 
tion. 

** In spite, '' says Fiore, **of the efforts of HoUan 1 
and of Scandinavia, the cause of Neutrals found no real 
support until there arose a powerful State to maintain 
their common rights. It was not in truth before the con- 
stitution of the potent neutral State of the United States 
of America, which was followed by the league of the 
Armed Neutrality in the seas of Europe, thatthe right of 
Neutrals, having solid support to stand on, began to de- 
velop itself progressively, until that right reached its as- 
sured triumph, in resolving by principles of justice the 
multifarious questions which had agitated past ages. 



»> 1 



We need not stop to enquire against what Power it 
was that these efforts for the development and establish- 
ment of neutral rights were directed by the neutral 
Powers which acted in concert to that great end .' 

The Counsel of the United States may be permitted, in 
view of the express or implied charges of the British Case 
and Counter-Case, to regard with satisfaction, if not with 
pride, the part thus accorded to their country, in the 
maintenance of neutral rights , and the discharge of 
neutral duties alike, by the impartial voice of Europe.' 

> Finr^, Ifouveau Droit International Public suivanl les Besoins de la 
Civilisation Modeme, tome II, p. 388. 

• See Cauchy, Droit Maritime, tome I, Pr^f. ; Cuss.v, Phases, etc., Pref, 

> Amongr the matters which the British Case or Counter Case intro 
duces to attention, are several which are too insigniflcan: for notice 
in the text, but which may need a word of commentary. 

John L'»ird, ex-partner ani father of '* John Lwird, Sons and Co./' 
appears makng statements against the United States. 
The Lairds, it would seem, wou'd b-tter hide their heals. And it 
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would seesn that Great Br.tain, who largely by their meaas has been 
involfed in acts, which Drofouady), and perhaps pemianently, disturb 
her relations with the United States, had had quite enough of such 
persons. 

As xdinesses, they are worthless. Laird, senoir, dish inoured himself 
by deceptive statements in the House of Commons with respest to the 
operations of Laird, Sons and Co The time when he could win 
applause there by boastful hosMlity to the Unite! States his passed. 
Neither Lord Palmerston, if living, nor Lord Russell, if in the House 
of Commons, nor Mr. Gladstone himself, could look with complacency 
to- lay on the shipbuilding firm, which so zealously served the Con- 
federates, to the injury alike of Great Britain and of thj United 
States. 

1. John Laird says that a man-of-war was built in theUuited States 
for Russia, and delivered to her duritg her late war with Great Britain. 
PDof: a newspaper 8tat« nent in the Times. Liinl aid the Times 
are both mistaken. The case of the *' Maury,** mentioned by Sir Ro m- 
dell Palmer, shows that at this periol British offlcrf*, in America, 
while engaged in violating the American Foreign Enlistment Act 
themselves, were watchful to prevent its violation by Russia. 

Laird conmiunicated to Lord TeuterJeo, December 12, 1871, copies of 
letters between Laird, Sons and Co. and Mr. H., an Ameri* an, who 
corresponded with the former on the subject of building a ship or 
ships for the United States. The correspondence shows that Mr. H. 
was a mere speculator on his own account, wholly without any au- 
thority from the Secretary of the Navy of the United States? " Our 
Department of Naval Affairs" as he ignorantly c^lls it, and our 
'• Minister of the Navy ; " which expressions alone ought to have 
satisfied the Laurds that they were being victimized by some ingenuou i 
New Yorker. Mr. H. abusively referred to the Secretary of the Na^y 
to promote his own private interests or those of the LairJs. 

John Laird, in the z- al of his sympathy with the lebelli n, made 
the same statement in the House of Commons long ago, and was 
flatly contradicted by Mr. Welles, the American Secretary of tne 
Navy. 

The superserviceable Mr. H. had no commission from the American 
Government He began t j treat orally with the Lairds, early in 1861, 
before the arrival of Mr. Adams in England. No officer of the 
United States appears to have countenanced Mr. H. ; but the Navy 
Department, according to Mr. Welles, was importuned by more thnn 
one person in behalf of Mr. Laird. If Mr. H was the agent of any 
body, it was of the Lairds. 

The British Government must be in dtsperalc straights for defence, 
when it condescends to resuscita e the stale c alumnies of *' un 
homme tare,'" like John Laird, and to put ihcm into its Case. 

2. In this connexiOii we dispone of another of the smaller items of 
ac'ousotion of the United Slates. 
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It is cbargred in the British Case that we purchased arms in Eng- 
land. What then? Was it not lawful to do so, according to the 
accepted aw of nat ois ? 

Thi- chai-ge is another illuHtration of the injustice of that act of 
the British Government, which assumed to put the United States and 
their rebels un a footing of interna lional equality in the markets of 
Great Biitain. 

Not thus have the United States deported themselves towards 
Spain in the matter of Cuba. 



V. 



STATEMENT OF THE PRINCIPAL FACTS 

FlftTINElIT TO THl EHQUIIT, BOTH OP A GINBEAL NATUtl, 
AND APFLIGABLl TO lACH FAITIGULAI CftUlSU. 



The United States in their Case, which was delivered to 
the Tribunal of Arbitration on the 15th day of December 
last, presented evidence to establish the following facts : 

1 . That before the oatbreak of the insurrection in the 
United States, Her Majesty's Government invited the Gov- 
ernment of the French Emperor to act jointly with the 
British Government in the anticipated rising of the in- 
surgents. 

2. That before an armed collision had taken place, Her 
Majesty's Government determined to recognize the insur- 
gents as belligerents, whenever the insurrection should 
break out. 

3. That, in accordance with the previous invitation 
to the French Government, Her Majesty's Government an- 
nounced its decision so to recognize the insurgents, and 
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invited France to do the same, as soon as it heard of the 
outbreak of the insurrection, and before it had official in- 
formation of the steps which the Government of the United 
States proposed to take for the suppression of the same. 

4. That after the announcement of this decision was 
made, and before the Queen's Proclamation was issued in 
accordance therewith, the attention of Her Majesty's 
Government was called in both Houses of Parliament to 
results which it was supposed would follow the recogni- 
tion of the insurgents as belligerents ; viz : that they would 
be entitled to carry on war on the ocean, and to issue let- 
ters-of-marque. 

5. That, simultaneously with the invitation to the 
French Government to join in the recognition of the in- 
surgents as belligerents, that Government was invited to 
join Her Majesty's Government in an effort to obtain from 
the insurgents certain advantages to British and French 
commerce, on the condition, held out in advance, that the 
right of the insurgents to issue letters-of marque should 
not be questioned . 

6. That these steps were taken clandestinely, without 
the knowledge of the United States; and that the desired 
advantages were obtained, and the right of the insurgents 
to issue letters-of-marque was recognized. 

7. That these unfriendly acts, committed before or soon 
after the outbreak of the insurrection, were supplemented 
by other unfriendly acts injurious to the United States 
and partial towards the insurgents. 

8. That they were also supplemented by public speech- 
es made by various members of Her Majesty's Govern- 
ment, at various times, throughout the war, showing that 
the speakers had personal sympathies with the insur- 
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gents, and had active desires that they should succeed in 
their attempts to defeat the forces of the United States. 

The United States further iosisted in their Case that 
the facts which they had so established showed an un- 
friendly feeliDg towards them, which might naturally 
lead to, and would account for, a want of diligeace bor- 
deriog upon wilful negligence. 

% 
I 

Her Majesty's Government has met this part of the Case 
of the United States by the following averments : 

'* To the second chapter of the American Case, which 
imputes to the British Government hostile motives and even 
insincere neutrality, no reply whatever will be offered in 
this Counter-Case. The British Government distinctly re- 
fuses to enter upon the discussion on these charges. First, 
because it would be inconsistent with the self-respect which 
every Government is bound to feel; secondly, because the 
matter in dispute is action, and not motive, and therefore 
the discussion is irrelevant; thirdly, because to reply and to 
enter upon a retaliatory exposition, must tend to inflame 
the controversy, which in the whole tone and tenor of its 
Case the British Government has shown its desire to ap- 
pease; and lastly, with respect to the charges themselves, if 
they were of any weight or value, the British Government 
would still contend that the proper reply to them was to be 
found in the proof which it has supplied, that its pro- 
ceedings have throughout, in all points been governed by a 
desire,, not only to fulfil all clear international duties 
towards the Government of the United States, but likewise 
when an opportunity was offered, even to go beyond what 
could have been demanded of it as of right, in order to 
obviate all possibility of cavil against its conduct. " 

Her Majesty's Government states, in substance, that for 
three given reasons no answer will Le made to the 
charges made by the United States ; and this statement is 
followed by an averment that '* the proof which Her Ma- 
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jesty's Government has supplied " *' rebuts the charges 
which the United States contend to have established. " 
We have but few remarks to make in respect to these 
conflicting averments. 

To the statement that to reply to the charges would be 
inconsistent with the self-respect of Her Majesty's Govern- 
ment, we cannot presume to interpose an answer. We 
recognize that each independent Government must be the 
guardian of its own self-respect, and must decide for itself 
whether the attempt to answer or to explain such facts as 
were contained in the Case of the United States is incon- 
sistent with that self-respect. 

To the averment that such a reply would tend to in- 
flame the controversy, we venture to submit to the Ar- 
bitrators that it is not easy to see how a friendly explana- 
tion of acts which, when committed, naturally tended to 
excite the present controversy, will assist in continuing 
or increasing the feeling which those acts caused. 

To the assertion that a retaliatory exposition would 
tend to inflame the controversy, we reply, denying 
that any retaliatory exposition can be made by Her 
Majesty's Government. The Tribunal will observe what 
the ** Exposition " of the United States has been. It 
has been charged and proved that Her Majesty's 
Government collectively committed acts , and that the 
members of that Government individually made speeches, 
that revealed an active feeling of unfriendliness to the 
United States, which would lead to and account for the 
acts of w^hich complaint is made before this Tribunal. 
How is it pos^sible to make ** a retaliatory exposition of " 
such charges? Great Britain is not here complaining of 
any act of the United States. What the Government of 
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the Uaited States ni&f aave done, or -what the individual 
memlxii^ of that OoTemment may have said, in respect to 
the Qoveniment of Great Britain, or in respect to the 
members thereof, touching any of the occnrrences of 
the war vhich may be brought to the notice of the 
Tribunal, cannot become material or relevant here. 

IfHerHiU^ty'sOovemment conceives that it is in its 
power to present here proof of acts or of sayings on the 
part of tbe Oovemment of the United States, or of the 
mMnbers thereof , which ought properly to be taken into 
consideraticm by the Tribunal, the charges should be 
openly made, rather than insinoated. We feel confident 
that no4nch proof can be found. 

The averment that the discussion is irrelevant has 
been received with Borprise. We had supposed it 
to be a fhndamental prinoiple of law, in the juris- 
prudence of all civilized nations, that the motives which 
prompt an act affect its character; and that, when it 
is attempted to chai^ a principal for the acts of a subor- 
dinate, it becomes not only relevant but material, to show 
what influences the former has brought to bear upon the 
latter. 

It is proved, for instance, in the Case of the United 
States, that the Florida was armed at Green Cay in British 
waters. Her Majesty's Government replies " that over 
such a dominion as the Bahamas, no Government could 
reasonably be expected to exert such a control as to 
prevent the possibility that acts of this kind might be 
furtively done in some part of its shores or waters." * 

The general allegation that acts committed ftirtively, in 
remote and unfi'equented parts of a coast, against the 

■ British Counter-Case, pp. "78, 79. 
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wishes of a Government, and in spite of well-intended, 
active efforts to prevent them, are not acts over which that 
Government could reasonably be expected to exert a control, 
commands the assent of the United States. They would not 
themselves consent to be held responsible for the results 
of such acts. It happens, however, that each Government 
hasftirnished the Arbitrators, with proof that there was a 
controlling bias at Nassau in favor of the insurgents and 
against the United States ; and Her Majesty's Government 
furnishes the additional proof that this bias resulted from a 
similar bias which was supposed to exist in the Government 
and people of England. It certainly must be relevant for the 
United States to show that such a bias did actually exist in 
England ; that it was openly shown by different members 
of Her Majesty's Government; and that their views could 
not but have been known, not only to the colonial autho- 
rities at Nassau, but also to the British subordinates at Li- 
verpool, Glasgow, Melbourne, Bermuda, and the Bar- 
badoes. Whether the acts or omissions of their subor- 
dinates which resulted disastrously to the United States 
were influenced by the known wishes of their superiors, 
and whether the expression of those wishes was not there- 
fore an absence of due diligence, is a legitimate subject 
for argument by the Counsel of the United States. 

Lord Westbury acknowledged the relevancy of such 
evidence when he said, ** the animus with which the 
'* neutral acted is the only true criterion."* 

Mr. Montague Bernard ackno wedged it when he said, 
** injurious remissness or injurious inattention on the 
" part of a Government is not merely something less 
•* than the greatest possible promptitude or the greatest 

1 American Case, p. 101. 
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possible care." '*It has not been usual in interna- 
tional questions to scrutinize narrowly the circums- 
stances from which negligence might be inferred and 
complaints of actual negligence have been urged but 
rarely, and with a view rather to security for the 
future than to reparation for the past. These considera- 
tions are indeed plain and obvious, and the Govern- 
ment of the United States is probably not insensible to 
them, since it is at pains to insist that the neglect 
with which it charges the Government of Great Britain 
was 'gross,' inexcusable,' and ^extreme,' 'equivalent 
or approximate to evil intention." * 

Earl Russell was of the same opinion when he said : 
It appears to Her Msgesty's Government that there are 
but two questions by which the claim of compensation 
could be tested. The one is : Have the British Govern- 
ment acted with due diligence, or in other words with 
good faith and honesty, in the maintenance of the neu- 
trality they proclaimed ? The other is, have the Law 
Officers of the crown properly understood the Foreign 
Enlistment Act, when they declined in June 1862 to ad- 
vise the detention and seizure of the Alabama , and on 
other occasions when they were asked to detain other 
ships building or fitting? in British ports." ' 

Her Majesty's Government itself, when it framed ils 
Case, had not arrived at the conclusion put forth in its 
Coun'er-Case. It then said : ** A charge of injurious neg- 
** ligence on the part of a sovereign Government, in 
'* the exercise of any of the powers of sovereignty 

* Neutrality of Great Britain during the American Civil War, 
pp. 385, 387. 

* Brit. App , vol. IV, paper v, p. 31. 
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needs to be sustained on strong and solid grounds. 
Every sovereign Government claims the right to be 
independent of external scrutiny or interference in 
the exercise of these powers; and the general as- 
sumption that they are exercised with good faith and 
reasonable care, and that laws are fairly and properly 
administered, an assumption without which peace and 
friendly intercourse could not exist among nations, 

** ought to subsist until it has been displaced by proof to the 

** contrary.'' * 

The Counsel of the United States will therefore go into 
the discussion of the questions of fact as to the several 
vessels with the fact uncontro verted, that Her Majesty's 
Government and the individual members of it freely, re- 
peatedly and publicly gave it to be understood that it was 
neither expected nor desired in the Cabinet at London, 
that the United States should succeed in averting the de- 
struction of their nationality; and that these expectations 
and desires were known to all the subordinates of Her 
^ Magesty's Government. 

The United States also presented with their Case evi- 
dence to show that, at the commencement of the insur- 
rection, the insurgents established on British soil admin- 
istrative bureaus for the purpose of making British soil 
and waters bases of hostile operations against the United 
States; and that from these bureaus and through persons 
acting under their directions, or in co-operation with 
them, the several vessels of whose acts they complain 
were either dispatched from Great Britain, or were sup- 
plied in British ports with the means of carrying on war 
against the United States. They further showed that the 

» British Case, p. 1C6. 
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existence of these bureaus was brought to the knowledge 
of Her Majesty's Government and was justified by it. 

Of a portion of this evidence, which Her Majesty's Gov- 
ernment sees fit to style '* a mass of Confederate papers, " 
the British Counter-Case says : ** of the authenticity of 
** them, and of the manner in which they came into the 
•* possession of the United States, Her Britannic Majesty's 
** Government has no knowledge whatever beyond what 
•' it derives from the above mentioned statement which it 
•• willingly accepts as true. Of the person by whom and the 

• • circumstances under which the letters were written, and 
•• the character and credibility of the writers, it[HerMajes- 
** ty's Government] knowsnothing whatever. They are per- 
•* sons with whom this Government had nothing todo, and 
' * whose very existence was unknown to it ; and it does not 
'' admit as evidence against Great Britain any statement 

* * which they may have made to those who employed them 
** or to one another." * ** It is not, indeed it could not be 
' * pretended, that the correspondence extracted from these 
*• papers was in any way known to the British Govern- 
** ment. Nor has. the Government of the United States 
** furnished the Arbitrators with any means of judging 
** whether the letters are authentic, or the facts stated 
** in them true or the persons whose names purport 
** to be attached to them (persons unknown to the British 
** Government) worthy of credit. Her Majesty's Govern- 
'* ment thinks it right to say that it attaches very little 
'' credit to them."* 

The Arbitrators may therefore assume, notwithstanding 
the averment on page 5(), that Her Majesty's Government 

• British Counter-Case, p. \l 
« I hid., p. 5f). 
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admit that the evidence referred to came into the posses- 
sion of the United States by capture at Richmond, and that 
there is no serious question of the authenticity of the 
letters. They may also assume that there will be no se- 
rious question made as to the truth of the facts stated in 
those letters. It is true that Her Majesty's Government says 
that it attaches little credit to them. It is equally true that 
the United States attaches tull faith to them. The Arbi- 
trators will judge whether it is probable or improbable 
that these free and confidential letters do give correct 
accounts of the contemporaneous events which they de- 
scribe. They will also judge whether those events are or 
are not relevant to the issue between the two Govern- 
ments. The United States think that they are. If they 
are relevant, the United States are justified in bringing 
them before the Tribunal, especially as it appears that 
Her Majesty's Government was several times informed 
of the illegal operations which the writers of these iden- 
tical letters were carrying on from British soil at the 
time when the letters were written. 

We therefore contend that we go into the discussion 
of the questions of fact with the further general facts 
proved, that the insurgents established and maintained 
unmolested throughout the insurrection administrative 
bureaus on British soil by means of which the several 
cruisers were dispatched from British ports, or were 
enabled to make them the bases of hostile operations 
against the United States, and that Her Majesty's Govern- 
ment was cognizant of it. 




VI. 



THE FLORIDA 



We now proceed to refer the Arbitrators to the 
evidence upon which the Government of the United 
States relies, as applicable to the case of each vessel se- 
parately. We begin with the Florida, 

This vessel, under the name of the Oreto, was built at 
Liverpool, England, and sailed from that place on the 
22nd of March, 1862, without any attempt at her deten- 
tion by Great Britain. She was in construction and 
outfit evidently adapted to warlike use. 

On the 18th of February, Mr. Adams, in behalf of the 
United States, submitted to Earl Russell, for his consider- 
ation, *' the copy of an extract of a letter'* addressed to 
him by the Consul of his Government at Liverpool, 
•* going to show,'* as he said, *' the preparation, at that 
'* port, of an armed steamer evidently intended for hostile 
" operations on the ocean." * 

This communication from Mr. Adams was, on the next 

» Brit. Case, p. 53. 
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day, referred by Earl Russell to the Lords Commissioners 
of the Treasury, that being the appropriate department of 
Her Majesty's Government for such reference. * This 
department at once called upon the Collector of Customs 
at Liverpool for information, and, by his direction, the 
vessel was inspected by a government inspector, who, 
on the 21st of February, reported that she was ** a splen- 
** did steamer, suitable for a despatch boat, pierced for 
** guns, but has not any on board, nor are there any 
** gun-carriages." • The builders were W. C. Miller and 
Sons, one of the firm being a government officer, * ' the 
*• Chief Surveyor of Tonnage" at that port.' 

This firm, on being applied to by the Collector for in- 
formation, said, ** We have built the despatch vessel 
** Oreto. • . She is pierced for four guns. . . She is in no 
•• way fitted for the reception of guns as yet ; nor do we 
** know that she is to have guns whilst in England." * 

On the same day, these reports of the Surveyor and 
builders were transmitted by the Collector to the Com- 
missioners of Customs, with the statement that *' the vessel 
*' is correctly described " in the note of the builders.* 

On the 22nd of February, the Commissioners of Customs 
reported to the Lords Commissioners of the Treasury, 
that ** the Oreto is pierced for four guns; but she has as 
•* yet taken nothing on board but coals and ballast. She 
* * is not, at present, fitted for the reception of guns, nor 
** are the builders aware that she is to be supplied with 
•* guns whilst she remains in this country."* 

* Brit. Case, p. 54. 

* IHd., p. 5o. 
> ibid , p. 54 

* ihid. 
» Ibid. 

« ibid 
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A cop9l^ this report was Aimished by the Lords Gomr 
missiouers ^ the Treasury on the 24th of February to 
Earl Russell, audi kid transmitted a copy to Mr. Adams on 
the 26tb. ' 

On the 22nd of March* ttie vessel sailed from Liverpool, 
and on the 28th of April anrimd at Nassau, in the island 
of New Providence, one of the Bihamas, and within the 
jurisdiction of Her Majesty's Govenusent. ' 

On the 13th of June, while still at Nasnu* she was visited 
by Ciommander Hickley of Her Miges^s ship Greyhound, 
with sevjBral of his officers. The captain of the Oreto, on 
being inquired of by Commander Hickl^, in the presence 
of the officers of the Greyhound and three of her own, 
'' whether she [the Oreto] had left Liverpool fitted in 
'* all respects as she was at present," replied 'Yes, in 
'' all respects; ' and ' that no addition or alteration had 
'' been made whatever.'" * Captain Duguid, the master 
of the Oreto himself, on his examination as a witness 
before the Vice-Admiralty Court at Nassau on the 28th 
of July, three months after her arrival, testified : ** The 
'' fittings of the Oreto firom the time of her quitting Li- 
'' verpool up to the present time are the same, with the 
'' exception of a little alteration in the boats* davits. 
** Four of them were lengthened two feet. That is the 
** only alteration since she left Liverpool."* Duggan, 
the chief officer, testified to the same effect.* 

On the 30th of April, only two days after her arrival at 
Nassau, she was examined by Commander McKillop, of 

1 Brit. Case, p. 56. 

* Itid., pp. 56 et 61. 

> l&id., p. 03. 

^ Brit. App., yol. I, p. 49. 

» Brit. App., C.-Case, vol. V., p. 37. 
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Her Majesty's ship Bulldog, then the senior naval officer 
in command at that station, and he, on the same day, 
reported to the Secretary of the Admiralty, that *' a very 
** suspicious steamer, theOreto, evidently intended for 
** a gunboat, is now at the upper anchorage under the 
*' English flag ; but as there are no less than three cargoes 
**of arms and ammunition, etc., united to run the 
** blockade, some of these guns, etc., would turn her into 
** a privateer in a few hours/' * 

On the 28th of May, Commander McKillop, in a commu- 
nication to the Governor of the Bahamas, reported her as 
*' apparently fitting and preparing for a vessel of war." ■ 
And again, on the 6th of June, in another communication 
to the same officer, he says, " I have visited the screw 
** steamer Oreto and examined her. She is fitted in every 
* * way for war purposes, magazines, shell rooms and other 
•' fittings, totally at variance with the character of a 
** merchant vessel... The captain does not deny that 
'* she is intended for a war vessel.*' * And on the 8th of 
the same month, in a letter to the Colonial Secretary, 
he says, *' In my letter of the 17th instant [ultimo?] I made 
'* His Excellency aware of the warlike character of that 
** vessel, and I am of opinion that she is not capable of 
*' taking in any cargo, having no stowage."* 

The letter of the 17th referred to is not produced, but 
on the 13th of June, Commander Hickley (who had 
succeeded Commander McKillop in command at the sta- 
tion), and the principal officers of his ship, after having 
visited and examined the vessel, certified to the Gov- 

* Brit. App., vol. I, p. 11. 

* Brit, App., vol. I, p. 16. 
5 ibid., p., 20. 

* ibid. 
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ernor, that " the Oreto is in every respect fitted as a 
man-of-war , on the principle of the despatch gun- 
vessels in Her Majesty's naval service. That she 
has a crew of fifty men, and is capable of carryin 
two pivot guns amidships and four broadside both 
forward and aft, the ports being madp to 'ship and 
unship,' port bars, breeching, side-tackle, bolts, etc.; 
that she has shell-rooms, a magazine and light-rooms, 
and handing -scuttles for handing powder out of the 
magazine, as fitted in the naval service, and shot- 
boxes for Armstrong shot, or shot similar to them. 
Round the upper deck she has five boats, (I should 
say) a ten-oared cutter, an eight-oared cutter, two 
gigs and a jolly boat, and davits for hoisting them 
up; her accommodation being in no respect different 
from her similar class of vesseld in the Royal Naval 
service." * 

Again on the 15th of June, in a further communica- 
tion to the Governor, the Commander says: '* These 

* circumstances, her long detention in this port, her 

* character, her fittings, convinced as I am also that dur- 

* ing her stay in the port arrangements have been made 
' for arming her outside, . ^ . her evident equipment for 

* war purposes, . . . and my conviction, as also that of my 

* officers and m^n that have been on board of her, that 

* she is built intently for a war-vessel and not for a mer- 
' chant ship, make it incumbent on me to seize the Oreto 

* as a vessel that can be no more considered as a free- 

* trader, but that she is on the contrary calculated to be 

* turned into a formidable vessel of war in twenty-four 
^ hours ; and that this I am convinced will be the case 

' Brit. App., vol. I, p. 23. 
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*• if she is permitted to leave Nassau. And, there- 
*' fore, in her present state, a vessel under British 
'' colors, sailing from hence in such an equipped state to a 
•* professional eye, that I consider it would be a down- 

* * right neglect of duty on my part to permit her pro- 
** ceeding to ^ea, without again urging most strongly 

* * on your Excellency the expediency of taking charge 
** of her, as an illegally equipped British vessel, as in my 
** professional capacity, as also in the opinion of my 
" officers, it is impossible to consider her as any other, 
" she being a bond fide vessel of war on our Royal Naval 
"principle."* 

And still again on the 16th, in another commu* 
nication to the Governor, he says : * * On the Oreto 
" I have repeated my professional opinion, as also that 
•• of my officers, and I still have to express my conviction 
*• that she is a vessel of war that can be equipped in 
*• twenty-four hours for battle, and that she is now 
•* about going out of the harbor as nearly equipped as a 
•• vessel of war can be without guns, arms and ammuni- 
Vtion."« 

This evidence is taken, as the Arbitrators will notice, 
exclusively from that furnished by Her Majesty's Gov- 
ernment in its Case, Counter-Case, and accompanying 
documents ; and the United States submit, it shows, 
beyond any controversy, that on the 18th of February, 
the date of Mr. Adams, communication to Earl Russell, 
the Oreto was a vessel specially adapted to warlike use; 
that this fact was apparent upon an inspection of the ves- 
sel herself; that she had been constructed and so ** specially 
adapted '* within the jurisdiction of Her Majesty's Gov- 

* Brit. AppM Tol. I, p. 24. 
> Ibid., p. 86. 
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emment, and that she still remained in that juris 
diction. 

She was intended to cruise or carry on war against the 
United States, and Her Majesty's Government had reason- 
able grounds, so to believe. 

Mr. Adams, with his communication to Earl Russell on 
the 18th ot February, submitted an extract from a letter of 
the Consul of the United States at Liverpool, in which it 
is said : *' Mr. Miller, who built the hull, says he was 
employed by Fawcett, Preston and Co., and that they 

own the vessel Frazer, Trenholm and Go. have 

^* made advances to Fawcett, Preston and Go., and MiUer, 
'' the builder.*' * And Mr. Adams in his note to Earl Rus- 
sell says, '' From the evidence furnished in the names 
of the persons stated to be concerned in her construc- 
tion and outfit, I entertain little doubt that the intention 
is precisely that indicated in the letter of the Gonsul, 
the carrying on war against thd United States... Should 
ftirther evidence to sustain the allegations respecting 
'' theOreto be held necessary to effect the object of se- 
curing the interposition of Her Msgesty's Government, 
I will make an effort to procure it in a more formal 
* * manner. •" • 

This communication was not accompanied by any evi- 
dence that could be made available in the courts of Great 
Britain. It was what it purported to be^^a mere ** state- 
'* ment of belief. " If Earl Russell desired further evi- 
dence to be furnished by the United States, he was invited 
so to say in reply. He did not, but in his reply on the 
19th contented himself with acknowledging the receipt 

« Brit. Case, p. 53. 
« ibid. 
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of the communication, and stating that he had ''lost 

* * no time in communicating with the proper department 
** of Her Magesty's Government on this subject." * 

On the 2l8t of February the builders reported to the 
Collector at Liverpool, ** we have built the despatch vessel 
for Messrs. Fawcett, Preston and Co., engineers of this 
town, who are the agents of Messrs. Thomas, Brothers, 
of Palermo, for whose use the vessel, we understand, 
has been built. ... Mr Thomas, of the firm at 
Palermo, frequently visited the ship whilst she was 
being built. . . . We have handed her over to 
'* the engineers, and have been paid for her. According 
** to the best of my information the present destination 
** of the vessel is Palermo ; and we have been asked to 
** recommend a Master to take her out to Palermo. " • 

Thus one of the firms suspected by Mr. Adams, is 
shown, by the statement of the builders, to have been 
concerned in her construction and outfit. On the same 
day, the Collector transmitted this communication from 
the builders to the Commissioners of Customs, with a 
further statement of his own, viz. : * * I have every 

* * reason to believe that she is for the Italian Govern- 
•* ment, and not for the Confederates." * 

He gave no facts upon which he predicated his belief, and 
it will be noticed that there is nothing in the builders' 
statement to justify such a belief. All the builders state 
is that they understood she was built for the '* use of" 
a firm in Palermo, and that, according to the best of 
their information, her present destination was Palermo. 



* Brit. App., vol. I, p. 9. 
» Brit. Case, p. 54. 
» Ibid. 
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Fawcett, Preston and Company were at the time * * a firm 
of engineers and founders" ** carrying on an extensive 
trade " at Liverpool, * but no enquiries appear to have 
been addressed to them. They were, as the builders 
said, the ** agents" of the firm for whose ** use" they 
*• understood " the vessel was built, and were cer- 
tainly likely to know for whose * * use " she actually was 
built. It had already been urged against this firm ** that 

* * they had been concerned in a shipment of arms for the 

* * Confederate States. " • There does not seem to have been 
any good reason why Her Msgesty's Government might not 
have addressed an enquiry to them, yet for some reason 
it did not, or, if it did, the result has not been reported. 

On the 22d of February, the Commissioners of Customs 
reported to the Lords Commissioners of the Treasury 
that they had instructed the * * Collector at Liverpool to 
make enquiries in regard to the vessel Oreto, and it 
appears from his report that she has been built by 
Messrs. Miller and Sons for Messrs. Fawcett, Preston 
and Co., engineers of Liverpool, and is intended for 
the use of Messrs. Thomas, Brothers, of Palermo, one 
of that firm having frequently visited the vessel during 
the process of building. The Oreto is pierced for four 
guns... The expense of her construction has been 
paid, and she has been handed over to Messrs. Fawcett 
and Preston. Messrs. Miller and Sons state their 
belief that her destination is Palermo, as they have 
been requested to recommend a master to take her to 
that port; and our Collector at Liverpool states that he 
has every reason to believe that the vessel is for the 

' Brit. Case, p. 55; Brit. Count. -Case. p. 75. 
« Brit. C.-Casc, p. 75. 
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Italian Government. We beg further to add, that spe- 
cial dirdctions have been given to the officers at liyer- 
pool to iratdi &e movementB of the vessel, and that 
we will not fail to report forthwith any circumstance 
which may occur worthy of your Lordships' cogniz- 
** ance."* 

It will be here observed, that the report does not 
state it was only understood by Miller and Sons 
that the vessel was intended for the use of Thomas 
Brothers, but it appeared from the report that she was so 
intended. Neither does it appear that enquiries had not 
been addressed to Fawcett, Preston and Co. ; but it did 
appear that *' special directions '* had been given to the 
officers at Liverpool to watch the movements of the ves- 
sel, and that prompt report would be made whenever 
circumstances worthy of their Lordships' cognizance 
might occur. 

This report was transmitted by the Secretary of the 
Treasury to Earl Russell on the 24th ; • and by Earl 
Russell to Mr. Adams on the 26th of February.' The 
statements of the officers and builders on which the re- 
port was predicated were not sent with it. Earl 
Russell in transmitting the report did not intimate 
any desire that Mr. Adams should make an effort 
to procure further evidence. * But on the same 
day of its date he (Earl Russell) telegraphed to Her 
Magesty's Minister at Turin as follows: '* Ascertain and 
report to me whether a vessel called the Ore to, now 
fitting out at Liverpool, is intended for the use of the 

» Brit. Case, p. 54. 

> Ibid. 

» /Md., p. 55. 

* Brit. App., vol. I, p. 3. 
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'' Italian Ooyernment." * On the 1st of March the Min- 
ister at Turin replied : '' Ricasoli tells me that he has no 
knowledge whatever of the ship Oreto, but will cause 
enquiry to be made."* No enquiries appear to have 
been addressed to the representative of His Majesty the 
King of Italy in London, or to his consul at Liverpool, and 
no further information was received from the Minister at 
Turin until after the vessel had sailed. 

On the 1st of March, the same day with the receipt of 
the reply from the Minister at Turin, John H. Thomas, of 
Liverpool, ** a natural born British subject, bom atPa- 
** lermo, in the island of Sicily, of British parents, " 
declared in writing in the presence of the Registrar of 
Shipping at the port of Liverpool (one of the officers of 
the Government specially charged with the registry of 
vessels) , ' that he was ' ' entitled to be registered as 
** owner of sixty-four shares [the whole] of said ship. 
To the best of my knowledge and belief, no person or 
body of persons other than such persons or bodies of 
persons as are by the Merchant Shipping Act, 1854, 
qualified to be owners of British ships, is entitled 
• * as owner to any interest whatever, either legal or bene- 
*' ficial, in the said ship/' * 

This declaration was made in accordance with the pro- 
visions of section 38 of the Merchant Shipping Act, 
1854, of Great Britain, ' to obtain the registry of the 
ship as a British vessel. Without it, the Registry could 
not have been granted, for none but natural born British 

^ Brit. App., vol. I, p. 3. 

* Brit. Case, p. 55. 

^ Merchant Shipping: Act, 1^5-*. 

* Brit. ('a.se. p. 56. 

* Am. App. r. Casr, p 1138. 
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subjects and persons made denizens by letters of deniza- 
tion, or naturalized, could be owners of a British ship.* 

Upon this declaration the vessel was, on the 3d of 
March, registered as a British vessel, at the port of Liver- 
pool, under the name of the Oreto. * This Registry was 
made in one of the public records, by an officer of the 
Government specially charged with that duty. ' 

On the 4th of March the Oreto was cleared at Liver- 
pool in ballast, with a crew of fifty-two men, for Paler- 
mo and Jamaica. * This clearance must have been ob- 
tained from the office of the Collector of Customs at Liv- 
erpool.' To be regular it should have been signed by 
the Collector or Comptroller, • but that formality seems, in 
this particular instance, to have been omitted. ' 

On the 3rd and 4th of March, shipping articles, in ac- 
cordance with the form sanctioned by the Board of Trade, 
August, 1860, in pursuance of 17 and 18 Victoria c. 104,* 
were signed by the master and all the crew who sailed in 
the vessel, except two who signed as substitutes on the 
14th and 15th, in presence of J. W. Hughes, shipping 
master at the port of Liverpool. • These shipping articles 
specified a voyage from Liverpool to Palermo, thence (if 
required) to any port or places in the Mediterranean sea 
and the West Indies, and back to a final port of discharge 

1 Mer. Sbip. Act, 1854, sec. 18 ; App. Am. C.-Case, p. 1132. 

• Brit. App., vol. I, p. 10. 

» Mer. Ship. Act. 1854, sec. 42 ; Am. App. C.-Case, p. 1141. 
^ Brit. Case, p. 56. 

• Brit. Case, p. 51 ; Customs Consolidation Act 1858, sec. 142 ; App., 
Am. C.-Case, p. 1163. 

• See sec. 142 above. 
' Brit. Case, p. 56. 

« Mer. Ship. Act. 1854, soc. 8. 
9 Brit. App., Tol. I, p. 161. 
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in the United Kingdom, the term not to exceed six months. 
In the same articles, in accordance with the prescribed 
form, the vessel is described as having been regis^ 
tered at the port of Liverpool, March 3rd, 1861; and 
Fawcett, Preston and Co., are named as ** managing 
owners." * Shipping articles, by the terms of the " Mer- 
chant Shipping Act, 1854, '* are required to be signed in 
duplicate in the presence of the shipping master, whose 
duty it is to '' cause the agreement to be read over and 
'' explained to each seaman, or otherwise ascertain that 
' ' each seaman understands the same before he signs it, 
" and to attest each signature."* Onepartof the articles, 
thus in duplicate, must be retained by the shipping mas- 
ter, who is an officer of the Government, and who has a 
public office, known as the '* shipping office." ' 

All this formality was gone through with in this case, 
as will be seen by a copy of the articles actually signed in 
the '' shipping office " and before a '' shipping master,'' 
found in the Appendix to the British Case, vol. I, p. 161: 

Thus then stood the facts known to Her Msgesty's 
Government on the 4th of March, eighteen days before the 
Oreto sailed. She was designed for war purposes. 
That was evident. She was for the use of some Govern- 
ment, though registered in the name of a British subject. 
She did not belong to Her Majesty's Government, and 
it was not '* believed " or ''suspected" that she belonged 
to, or was intended for, any other Government than that 
of Italy or the insurgents. 

There were, certainly, circumstances of strong suspi- 

* Brit. App., \ol. I, p. 161. 

* Mer. Ship. Act, sec. 150; App. Am. C.-Case, p. 1156. 
' /Wd. sec. 122; App. Am. C.Case, p. 1151. 
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cion against her Italian ownership or destination. Mr. 
Adams based his opinion of her destination to the Con- 
federates directly upon the fact that he understood Faw- 
cett, Preston and Co. and Frazer, Trenholm and Co. had 
been concerned in her construction and outfit. This last 

• 

firm, he informed Earl Russell as early as the 15th of 
August 1861, was " well known to consist in part of 
" Americans in sympathy with the insurgents of the 
*' United States." * In point of fact, only one of the part- 
ners resided in Liverpool, and he was a native of South 
Carolina, who on the 13th of June 1862^ applied to her 
Msyesty's Government for a certificate of naturalization.* 
The other members of the firm were at the time actual 
residents of the State of South Carolina. One of them, 
afterwards the Secretary of the Treasury of the insur- 
gents, was on the 5th of August 1861 (as appears by the 
public records in the office of the Registrar of Shipping 
at Liverpool), authorised by a '' certificate of sale," from 
her owner in Liverpool, to sell the ship Bermuda at 
any place out of the United Kingdom. This certificate of 
sale also described him as '* of Charleston, in the State of 
iSbnth Carolina," one of the ports at the time closed by the 
blockade of the United States.* It was upon the occasion 
of a complaint by Mr. Adams as to this very vessel, that 
he communicated to Earl Russell the relations of this 
firm with the insurgents. 

The builders stated that Fawcett, Preston and Co. con- 
tracted with them for the building, and the records 
showed that they were the •* managing owners," direct- 
ing the preparations for her departure after Mr. Adams' 

* Brit. App., vol. II, p. 133. 

• Brit. App., vol. V, p. 202. 
» Brit. App., vol. II, p. 136. 
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complaints had been made known. No enquiry had been 
made of them. Mr. Adams stated she had been paid for by 
Frazer, Trenholm and Co. Her builders stated they had 
been paid, but omitted to say by whom. 

In fact no enqniry suggested by Mr. Adams had been 
made, and, although he had been assured that the move- 
ments of the vessel '^should be watched, *' no single 
thing appears to have been done by any officer of the 
Government at the port of Liverpool after the reports of 
the 21st of February, or at London after the telegram of 
Earl Russell to the Minister at Turin on the 26th, until 
the vessel had been permitted to sail under a clear- 
ance granted in the &ce of so many attending circum- 
stances of suspicion. 

On page 55 of the British Case, sifter a recapitulation 
of the facts which had been developed up to the 1st of 
March, it is said, '' No ftirther information could be ob- 
'' tained by Mr. Adams or was received by Her Mi^es^'s 
*' Government up to the time of the sailing of the ship.'* 
Mr. Adams had not been called upon to act further, and 
he had been assured that '' special directions had been 
'' given to the officers at Liverpool to watch the move- 
** ments of the vessel." 

It may be literally true that no other information 
had been received by Her Msjesty's Government. The 
officers at Liverpool seem to have taken their * * special 
directions" literally, and watched only the *' movements 
of the vessel," but the United States submit that if Her 
Majesty's Government did not receive further information, 
it was because it failed to use the means within its power 
to become better informed. It had been put upon en- 
quiry, and was negligent if it did not act. 
% What might it have done ? On the 3rd of March the ves- 
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sel became a 'Registered British vessel," and subject to 
the laws in force in the kingdom for the government and 
control of such vessels. Her ostensible owner was a 
British subject residing at Liverpool. Her ** managing 
owners " were ** a firm carrying on an extensive trade at 
** Liverpool."* Frazer, Trenholm and Co. had a business 
office at Liverpool, and at least one of the partners (Prio- 
leau) resided there.* 

The Merchant Shipping Act, 1854, under which the 
vessel was registered, provided,' that ** if any unquali- 
fied person. . . acquires, as owner, any interest, either 
legal or beneficial, in a ship using a British flag and 
assuming the British character, such interest shall be 
forfeited to Her Msgesty," and ** if any person on 
behalf of himself or any other person or body of per- 
sons, wilfully makes a false declaration touching the 
qualification of himself or such other person or body of 
persons to own British ships, or any shares therein, 
the declarant shall be guilty of a misdemeanor, and 
the ship or share in respect of which such declaration 
is made, if the same has not been forfeited under the 
foregoing provision, shall, to the extent of the interest 
thereinof the person making the declaration, ... be 
forfeited to Her Majesty." 

The same Act* provides that '* the Board of Trade/' 
[one of the Departments of Her Majesty's Government,]' 
may, from time to time, whenever it seems ex- 
pedient to them so to do, appoint any person as an 
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* Brit. App., vol. V, p. 202. 

» Sec. 108. sub. 3, 4; App. Am. C.-Case, p. 1148. 

* Sec. 6; Am. C.-Case, App., 1127. 

» Sec. 14. ; Am. C. Case, App.. 1129. 
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inspector, to report to them upon the following mat- 
ter, that is to say : . . . 

'* 2. Whether the provisions of this act or any regula- 
tions made under or by virtue of this Act have been 
complied with." And by section 15 *' every such in- 
spector as aforesaid shall have the following powers, 
'* that is to say . . . 
'* 3. He may, by summons under his hand, require the 
attendance of all such persons as he thinks fit to call 
before him and examine for such purpose, and may re- 
quire answers or returns to any enquiries he thinks 
fit to make. 

4. He may require and enforce the production of all 
books, papers or documents which he considers impor- 
tant for such purpose. 

5. He may administer oaths, or may, iu lieu of re- 
quiring or admiuistering an oath, require every person 
examined by him to make and subscribe a declaration 
of the truth of the statements made by him in his 

** examination/' * 

This was machinery in the hands and under the con- 
trol of the officers of Her Majesty's Government. It could 
not be managed or controlled by any of the officers of the 
Government of the United States. Here certainly were 
circumstances brought to the knowledge of the officers 
of Her Majesty sufficient to create at least a strong sus- 
picion that some of the provisions of the Merchant 
Shipping Act had been violated, and an inspector might 
with propriety have been appointed and an enquiry in- 
stituted by him. 

The builders, Fawcett, Preston and Co., Frazer, Tren- 

> Sec. 14; Am. C.-Case, App., p. 1129. 
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holm and Co., and Thomas, if necessary, might have 
been called to give information ; and, if called 
Prioleau (one of the firm of Frazer, Trenholm and Co.) 
would have been compelled to state, as he did subse- 
quently state under oath, * that the contract for the 
building was made with Fawcett, Preston and Co. by James 
D. Bullock, who acted in England as the '* agent of 
the Navy Department " of the insurgents; and that she 
was paid for through Frazer, Trenholm and Co., who 
were at the time the ** financial agents " of the insurgents 
in Liverpool. He would also undoubtedly have been 
compelled to state, (as did Mr. George D. Harris, of the 
firm of H. Adderly and Co., afterwards on the trial before 
the Vice Admiralty Court at Nassau) , that his firm at 
Liverpool consigned her, on her departure from that 
port, to the firm of H. Adderly and Co. at Nassau ; and 
in a^ccordance with facts which have been subsequently 
developed, he must have been compelled to testify that, 
at the time of her registry, she was in fact owned by the 
insurgent Government, and was about to sail from Liver- 
pool for its use. 

Fawcett, Preston and Co. would have been compelled 
to testify that they contracted with Bullock, for the 
construction of the vessel ; that they did not, in their 
contract with Miller and Sons, act as the agents of 
Thomas, Brothers; and that she was not intended 
for the Italian. Government, but for the insurgents. 
They would also have been compelled to testify that, at 
that very time they had themselves completed her ar- 
mament and were shipping it upon the Bahama (a 
vessel placed at the disposal of the agents of the insur- 

• .\m. App., vol. VI. p. 187. 
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gents for that purpose by Frazer, Trenholm and Co.*) 
for transfer at Nassau, or some other port that might be 
agreed upon.* 

Upon this information being thus obtained, Mr. Ed- 
wards, the Ck)lIector, would readily call to his mind the fact 
that as early as the 4th of July 1861, the Actmg Consul of 
the United States at Liverpool bad addressed him by letter 
as follows : '' From information I have received, I have 
' ' reason to believe that aperson named Bullock has come to . 
' ' England for the purpose of procuring vessels to be fitted 
*' as privateers to cruise against the commerce of the 
*' United States, and that he will make Liverpool the 
'' scene of his operations.'* ' 

It is true, as is said in the British Counter-Case, that in 
a court of justice in Oreat Britain and, probably before 
this tribunal instituted under the Merchant Shipping 
Act, a witness cannot be compelled to answer any ques- . 
tlon which would expose him to a penalty or to a pro- 
secution for an offence against the law; but it is just as 
true that this is a privilege personal to the witness him- 
self, and that the Government need not refrain from 
calling upon one of its subjects to testify, because he 
might elect to avail himself of such a privilege. 

In view of these facts the United States ask the at- 
tention of the Arbitrators to the following statement in . 
the Counter-Case of Her Majesty's Goyernmeut: ** In 
'' truth, these open and notorious facts do not appear to 
** have been discovered till long afterwards, even by the 
' ' industrious researches of the Government and subordi- 

* Brit. App. vol. I, p. ITS. 

* Letter from M^or Huse to Gorgas, March 15, 18^, Am. App., 
vol. VI, p. 09. 

> Am. App., vol. VIT, p. ^2. 
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to have left the vessel and her owners entirely to them- 
selves. 

On the 28th of April the Oreto arrived at Nassau. She 
was still a British ship, with a British registry, under Ihe 
British flag and in a British port. 

On the 30th of April Commander McKillop, in his 
report to the Admiralty, says she is ''under the English 
*• flag."* Governor Bayley in his letter to Commander 
McKillop on the 3d of June says: She ''is a registered 
*• British vessel and carries the British flag,"* and Com- 
mander Hi'ckley, on the 15th of June, in his letter to the 
Governor, refers to her as * ' a vessel under British 
" colors."' 

As has be^n already seen, she was then evidently a 
vessel of war, and specially adapted to warlike pur- 
poses. 

Her Majesty's Government, at this time certainly had 
reasonable grcmnds to believe she was intended to cruise 
and carry on war against the United States. 

On the 9th of May Governor Bayley endorsed on a 
letter to him of that date from Mr. Whiting, the consul 
of the United States,* the following statement: ''forcoup- 
*' ling that fact with the description given me by the 
Captain of H. M. ship Bull-dog of the build of the Oreto, 
I cannot fail to infer that she is a vessel of war inten- 
'' ded to act against the United States/' ' On the same 
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day, he caused a letter to the same effect to be addressed 
to H. Adderly and Co. * 

And again on the 21stof June, in his report to the Duke of 
Newcastle, he says: ** Throughout these occurrences I was 
averse from proceeding to extremities. Not that I con- 
sidered the conduct of the Oreto to be entirely free from 
suspicion, or indeed from discourtesy to a neutral 
** Government." ' How was Great Britain neutral to the 
Oreto, a British ship, under British colors ? And in the 
same letter, he says Commander Hickley informed him 
** her real destination was openly talked of.*' • Again, 
*V Her Majesty's Government is informed and believes that 
** during the blockade of the insurgent States it was 
*' a common practice for ships leaving the port of Nas- 
•' sau, with the intention of endeavoring to run their 
** cargoes into the blockaded ports, to clear for St. John's, 
** New Brunswick."* '*Earlyinthemonthof June, 1862," 
(about the 4th) ** the consignees of the vessel, who were a 
mercantile firm at Nassau, applied to the Receiver Gene- 
ral (the proper officer for that purpose) for permission to 
load her for an outward voyage to St.J»hn's, New Bruns- 
wick." • At this time she was, according to the opinion 
of Commander McKillop, ** not capable of taking in any 
'* cargo, having no stowage." On the 9th she com- 
menced taking in a cargo of *' arms and ammunition 
** including some boxes of shells " (not likely to be of 
much use at St John's), but, being visited by Commander 

* Brit. App., vol. I, p 15. 

* Brit. App., vol. 1, p. la 
» Ha'. 

* Brit. Case, p. 62. 
••» Ibid. 
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Hickley, dischaified her cargo and cleared for Havana iti 
baUast.' 

At Nassau, then, the Government certainly oot only bad 
reasonable grounds to believe, but actually did believe, 
that she was intended to cruise against the United States. 

Under the Rules of the Treaty, Her Ma^jesty's Govern- 
ment was bound to use '^ due diligence" to detaiu the vessel 
at Nassau, as weU as at Liverpool. This was not done, 
but she was permitted to clear for St. John's,' when that 
was equivalent, according to the practice which prevailed 
at that port, to a clearance for the insurgent States. 

But it is claimed by Her M^jesty's Government *' that 
the Florida was seised wUlst at Nassau, on charge 
of a violation of the Foreign Bnlistmeot Act ; that pro- 
ceedings were, by the Governor's direction, instituted 
in the proper court, with a view to her condemnation, 
and that after a regular trial she was ultimately releas- 

" ed by a judicial sentence " ' 
It is also said on p. 78, of the British CounterOase, 

that the Vice-Admiralty Court ' ' was a Court of competent 
jurisdiction ; the authorities of the Colony were bound 
to pay obedience to its decree; and, as soon as it was 
pronounced the persons claiming the possession of the 
vessel were entitled to have her immediately re- 
leased." 

Asbetween theclaimants of the vessel and HerMajesty's 
Government seeking to enfbrce a forfeiture under the 
provisions of the Foreign Enlistment Act, this decree may 
have been conclusive ; but as between the United States 
and Her Majesty's Government, it has not that effect. The 

1 Brit Case» p. 63. 

* Brit. App., vol I, |K 5"^. 

» Brit. r.-(a.se, p. Ty 
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duty of Her Majesty's Government was to use due dili- 
gence to prevent the departure of the vessel, because she 
had been specially adapted to warlike use within its juris- 
diction, aod was iutended to cruise and carry on war 
against the United States. 

She was proceeded against on the sole ground that au at- 
tempt had been made to equip, f\iruish and fit her out within 
the jurisdiction of the Bahamas.* This is in terms admitted 
by Attorney General Anderson in his defence as published 
in the Counter Case.' The judge, in announcing his 
opinion, says : ** Now to support the libel, it is necessary 
that proof should be given, 1st, that the aforesaid par- 
ties, having charge of the Oreto, wnile the vessel was 
within the jurisdiction of the Vice-Admiralty Court o^ 
the Bahamas, attempted to equip, (urnish and fit her out 
as a vessel of war."' And, again, on page 43 he says; 
Withrespect to acts which were done, or circumstances 
which occurred on board the Oreto before she came 
within the jurisdiction of the Bahamas Vice-Admiralty 
Court, it is admitted, and is clear, that the Court has 
no authority to adjudicate. " And again, on the same 
page : * * Captain Hickley's evidence as to the construction 
and fittings of the vessel I should consider conclusive, 
even had there been no other; but that construction 
and those fittings were made not here, but in England, 
and of whatever nature they may be, do not subject the 
vessel to forfeiture here. " 
The pleadings and the proof showed conclusively that 
the vessel had been specially adapted to warlike us ) at 
Liverpool and that she was still with a British Registry 

• Brit. App., vol. 1, p. 68. 

• British C.-Case, p. 77. 

• Brit. App., vol. 1, p. 39. 
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under the British flag, bat in the opinion of the judge, 
the proof did not show that any act had been done within 
the jurisdiction of his Court for which he was authorized 
to decree a forfeiture to Her Ma(Jesty. 

This decree, therefore, does not operate as a defence 
to the claim now made against Her Majesty's Government 
by the United States. 

But the United States, on page 343 of their Case, have 
gone further than this, and said : ' ' If it had been prede- 
'* termined that the Oreto should be released by going 
*• through the form of a trial under the Foreign Enlist- 
" ment Act, the steps could not have been better di- 
* * rected for that purpose. " To this the Attorney General of 
the Colony has been permitted, through the British Coun- 
fer-Case, to make his response that, '* this charge is 
wholly unfounded. Under the circular despatch of the 
15th November, already referred to, the responsi- 
bility of initiating proceedings under the Foreign 
Enlistment Act was placed, and properly so, on the 
Attorney General of the Colony, and that officer had 
necessarily to be cautious in advising the institution of 
proceedings, which, if ultimately unsuccessful, might 
eventuate in rendering the seizors liable to heavy 
damages."* 

It will be observed the Attorney General does not deny, 
but on the contrary admits, that he was, during all the 
time the Oreto was at Nassau, the ** confidential counsel 
of AdderlyandCo., '' and that in a speech made in a trial 
in another court, which took place after the Oreto was 
libelled and before the decree was rendered, he said 
that ** the Union of the United States was a myth now 

• 

' Brit. C.-Case. p. "V"?; Brit. App , C.-Case, vol. V, pp. 19, 25. 
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*' ftiUy exploded."* He thinks he did not use the 
words *' Yankee fiction," as *' the use of words of the 
sort is not the style of language I am accustomed to 
adopt," but headmits that he "may have used language 
embodying the expression of an opinion, which I cer- 
tainly then entertained, that the Union, which the flag 
was intended to represent, had, as far as related to 
the Southern portion of North America, passed 
away."* Neither is it denied that Harris, one of the 
firm of Adderly and Co., consignees of the vessel, wasone 
of the Executive Council of the Government of the Co- 
lony,' or that A. J. Adderly, another partner in the firm, 
was a member of the Assembly. * 

Her Majesty's Government admits in its Case,' and 
repeats in its Counter-Case,' that ** in a proceeding 
til rem against a ship, to enforce a forfeiture for an 
alleged infringement of a Statute, a Court, wherever 
locally situate within the dominions of the Crown, 
might lawfully receive and adjudicate upon evidence 
*' of such infringement wherever the act or acts consti- 
** tuting it might have been committed." The theory, 
then, on which the Attorney General founded and con- 
ducted his case before the Vice-Admiraltv Court, was 
erroneous. A yessel specially adapted to warlike use 
in Liverpool, might have been condemned on that cause 
of forfeiture in the Bahamas, but the Oreto was released. 
The Attorney-General, who conducted the proceedings, 

1 Am. Case, p. 344. 

• Brit. App , C.-Case, vol. V, p. 25. 

• Am. App , vol. VI, p. 3/7. 
« Ibid. 

» Page 66. 

• Page '76. 
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was also confidential counsel of Adderly and Co., when 
the vessel arrived at Nassau on the 28th of April, 
consigned to their care. * One Heyliger, an agent 
specially detailed by the insurgents to look after their 
interests at Nassau, * directed her to proceed to Goch- 
rane*s anchorage, '' there being no (Tonfederate naval 
'' officer to take charge of her for the present."* She was, 
however, on that day entered at the Custom House at 
Nassau in ballast.* On the 19th of May, the Consul of 
the United States wrote to the Governor of the Colony, 
that it was '' believed, and so reported by many residents 
here, that she is being prepared and fitted out as a Con- 
federate privateer. " ' 

• The Governor directed an immediate report from the 
Receiver General as to the truth of these allegations, and 
he, on the s%me day, reported : '' She did not enter the 

harbor, and now lies at Cochrane's anchorage, and I 
have no information as to her fntureproceedings.'* * On 
the same day the Attorney General was called upon for 
his opinion, and he reported as follows : *' With respect 
' to the Oreto the Consul's allegation is to the effect 
' that it is believed and reported by many residents here, 
' that she is being prepared and fitted out where she now 

• lies at Cochrane's anchorage, which is within the limits 
' of the port of Nassau, as a Confederate privateer. Now 
' if such is the fact, an offence against the Foreign 
' Enlistment Act has been committed, all parties impli- 

» Testimony of Harris, Brit. App., C -Case, vol. V, p. 40. 

« Benjamin to Maffitt, Am. App., vol. VI, p. 57. 

» Heyligrer to Randolph, Am. App.. vol. Vf, p. 77. 

^ Brit. App., C.-Case, vol. V, p. an. 

* Brit. Case, p. 61. 

« Brit. App.. C.-Ca.sf», vol. V. p. a*). 
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cated in which are liable to be criminally proceeded 
against for misdemeanor, and the vessel may be 
seized by any naval or revenue officer ; but to jus- 
tify proceedings either against the parties or the 
vessel, the matter must not rest on repute or belief 
alone, but the authorities must have positive facts to 
ground their proceedings on, and unless the Consul 
can adduce such, or they can be obtained through other 
channels, no steps can be taken either for the arrest 
** of the vessel or those on board of her. "* 

On the same day the Governor caused a note to be sent 
by the Colonial Secretary to Adderly and Co.,asfollows : 
** I am directed by the Governor to notify to you, that if 
'* you are arming or putting arms on board the steamer 
** Oreto, His Excellency will enforce the rules laid down 
** in the Queen's Proclamation, for * coupling that fact 
** with the description given to His Excellency by the 
** captain of Her Majesty's ship Bulldog of the build of 
** the Oreto, His Excellency cannot fail to infer that 
** she is a vessel of war intended to acta^ainst the United 
** States; and as Her Majesty's Government have ex- 
' * pressed their deliberate intention of observing apd pre- 
** serving neutrality in the Queen's possessions. His 
'* Excellency will use his strongest efforts to prevent 
** either of the belligerent powers from arming or e juip- 
•* ping vessels of war in this port. " * 

To this, upon the next day, Adderly and Co. wrote in 
*' reply : We beg to acknowledge receipt of your commu- 
** nication of yesterday's date informing us, that if 
** we were arming or putting arms on board of the 

* Brit. App., vol. I, p. 15. 
« Ibid, 
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*' steamer Oreto, His Excellency would enforce the rules 
'* laid downin the Queen's Proclamation. In reply, we beg 
to state, for the information of His Excellency, the 
Governor, that we have neither attempted to arm, or 
put arms on board of the British steamer Oreto, con- 
signed to our firm, nor arewe aware of there being any 
* * intention on the part of the owners to arm that vessel. " * 
On the trial before the Judge of the Vice Admiralty 
Court, Harris, one of the firm, and, as has been seen, a 
member of the Executive Council, testified : ** I told Cap- 
tain Duguid, very shortly after he arrived here, that 
they were talking a good deal about the hull of his 
** vessel ; mind, do nothing that will have the appear- 
'* ance of equipping." * 

Here it may not be improper to call the attention of 
the Arbitrators to a letter from Heyliger, the agent of 
the insurgents, to their Secretary of War, under date of 
the 2d of May, in which he says : ** You are aware 

that she is a gunboat The Bahama is expected every 

moment with her armament, and I shall have it speed- 
ily transferred, though the matter will have to be 
delicately manage'1. **' The Bahama did afterwards 
arrive. The Unite I States are unable to give the date 
of her arrival, but she first appeared at Cochrane's Anchor- 
age, near the Oreto, without any entry at the Custom House 
or any Custom House officers on board.* On the 26th 
the Receiver-General advised the Colonial Secretary 
that he had '* every reason to believe that the consignees 
** of the British steamer Oreto (which vessel arrived 

» Brit. Ajp., vol. VI, p. 16. 

« Brit. App., C.-Case, vol. V, p. 42. 

• Am. App., vol. VI. p. 234. 

* /6'd.. i>. 32fj. 
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fVom Liverpool in ballast) intend shipping large quan- 
tities of arras, and munition ofwar as cargo . . . Prob- 
ably application may be made to allow cargo from 
* * other vessels to be transferred to the Oreto where she 
** now lies." * 

On the 27th the Bahama entered inwards with Adderly 
and Co. as consignees. • 

On the 28th Commauder McKillop advised the Gov- 
ernor that '* several steamers having anchored at Coch- 
rane*s anchorage, I sent an officer yesterday to visit 
them and muster their crews, and ascertain what 
they were, and how employed. The officer reports 
that one steamer, the Oreto, is apparently fitting and 
preparing for a vessel of war. Under those circum- 
stances I would suggest that she should come into 
the harbor of Nassau to prevent any misunderstand- 
ing as to her equipping in this port conrtary to the 
** Foreign Enlistment Act, as a privateer or war vessel."' 
On the same day the Governor addressed the Attorney- 
General and desired ** to know whether it is contrary 
** to law to order the Oreto to come down to the har- 
bor, as the Commander of the Bulldog has reported 
her to have the appearance of a privateer arming 
'* herself." * The Attorney-General immediately replied 
that he was ** of opinion that an order for the removal of 
the Oreto from Cochrane's Anchorage, where she now 
lies, to the harbor of Nassau should not he made, as 
such order could not be legally enforced unless it 
was distinctly shown that such a violation of law 

' Brit. App., C.-Case, toI. V, p. 35. 

* Am. App., vol. vr, p. 325. 
' lirit. App., C.-Case, vol. \', p. 36. 

♦ Ibi.l. 
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*' had takea place in respect of her as would justify her 
*• seizure.*** 

On the next day the Governor, having called for a fur- 
fiier and more detailed report upon the same subject, the 
Attorney-General in reply said : **My reply of yesterday 
' * was necessarily short, as your note was received at a 
'' late hour and I was anxious to send an immediate ans- 

* * wer in order that any action in the matter referred to 
** might be prevented. . . . Any British or foreign trad- 
** ing vessel has a right, in carrying on her lawful com- 
** mercial pursuits, to use as anchorage-places any of 
" the harbors, roadsteads and anchorages in the Colony. 
**.... Beyond exercising the powers conferred on 
" him by the trade laws, His Excellency has no power 

* * to compel the removal of the Oreto from her present 

* * anchorage, unless some act has been done in respect 
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This brings me to be the question whether there is 
anything disclosed in your communication which 
would, in a court of law, justify the forcible removal of 
the vessel from her present position. The information 
amounts to this, that the senior naval officer on the 
station has officially reported to the Governor, that this 
vessel is apparently fitting and preparing for a ves- 
sel of war, or as stated in your note of yesterday, has 
the appearance of a privateer arming herself. Now 
unless Captain McKillop grounds the opinion formed 
and reported by him on some overt act, such as the 
placing of arms or other munitions of war on board 
" of the vessel without the sanction of the Revenue De- 
partment, or some such bimilar act, evidencini? an in- 

« Ibid., p :n. 
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tention ou the part of the personsin charge of the vessel 
to fit her out as a vessel of war to be employed in the 
service of a foreign belligerent Power, the forcible 
removal of the vessel from her present position, mere- 
ly to guard against a possible infraction of the law, 
could not be justified. Such removal would in fact 
constitute a * seizure,' which the parties making would 
be responsible for in damages, unless they could 
show a legal justification which must be based upon 
something beyond mere suspicion." 

He then says, while mere suspicion might not be 
sufficient to authorize a removal, it would justify 
the placing of ** a revenue officer on board of her to 
watch the proceedings of the parties on boards in order 
that, if any actual contravention of the law took place, 
it might be at once reported and prompt measures 
taken by seizure of the vessel and otherwise to pun'sh 
all parties implicated therein." 
Then he says : *' I will only now add that I feel that a 
great measure of the responsibility rests upon me in 
questions of this nature, and that it behooves me to be 
particularly cautious in giving any advice which may 
lead to a course of action on the part of the authorities 
here, which may be considered as contravening the 
principles enumerated in the circular despatch of His 
Grace the Duke of Newcastle, of the 15th of November 
last, in a part of which it is stated, * If it should be 
necessary for the Colonial authorities to act in any 
such case, [i.e., violation of the Foreign Enlistment 
Act] it should only be done when the law is regularly 
*** put in force, and under the advice of the law officers 
'** of the Crown.'"* 

' Brit. App., vol. I, p. 17. 
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On the next day he wrote to the Colonial Secretary : 
I have the honor to acknowledge the receipt of your 
letter of this day*s date, and have to express my re- 
gret, that His Excellency should have misapprehen- 
ded the meaning of my letter of yesterday's date, 
which I certainly never intended should bear the 
construction which His Excellency appears to have 
placed on it, and which I respectfully submit a care- 
ful perusal will show cannot be placed on it. Any 
act of arming, or any attempt to arm a vessel in con- 
travention of the Imperial Statute, commonly known 
as the Foreign Enlistment Act, will subject the vessel 
to seizure, and it is quite immaterial in what manner 
the violation of law is ascertained, or by whose testi- 
mony it is established, the only necessary require- 
ment being that the facts testified to should be 
such as would be received in court of law, as legal 
proof of the violation of the statute sought to be es- 
tablished. With reference to the concluding part of 
your letter, I can only say, that it is far from my 
wish to dictate to His Excellency the course to be 
pursued by him; my simple duty being to place be- 
fore His Excellency my opinion on the state of the 
law bearing on such points as he may submit for my 
consideration, and that it is entirely for His Excel- 
lency to decide whether he will be guided by my 
views or not." * The letter of the Colonial Secretary, 
to which this is a reply, is not given among the docu- 
ments produced in evidence by Great Britain. 

After the receipt of these several letters from the At- 
torney General, the Governor addressed a communica- 

* Brit. App., vol. I, p. 17. 

10 
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tioQ to Comniauder McKillop under date of June 2iid, ia 
which he saj-s that the Oreto should not be allowed 
to arm herself for belligerent purposes within the 
jurisdiction of the harbor. '* But, inasmuch as it is 
not yet proved beyond doubt that the Oreto is a 
vessel of war, and as it is just possible that she may be 
only a merchant ship taking arms and implements of 
war solely for exportation, it is desirable that a more 
special and minute examination of her conditions and 
equipment should he made before she can be treated as 
a pirate, a privateer or foreign man-of-war arming 
within our waters." He therefore requested that such 
steps should be taken *' as in your professional opinion 
seem best for the purpose of ascertaining the true char- 
acter of the Oreto and the nature of her equipment; and 
if, after inspecting her guns, her crew and the general 
disposition of the vessel, you are convinced that she is 
in reality a man-of-war or privateer arming herself 
here, tlien it will become your duty, either to concert 
*' measures for bringing tlie Oreto down into this part 
of the harbor, or what will be a safer course to remove 
your own ship to Cochrano's Anchorage and there 
watch her proceedings from day to day."' 
On the day of the date of this letter (June 2nd) the cargo 
of Uie Bahama, consigned to Adderly and Co., was 
** warehoused" and stored at Nassau in the public 
warehouse-^.' About this time, Adderlv and Co. made 
application to the Receiver General lor leave to ship a load 
of arms and other mert*handise by the steamer Oreto.' 
On the 4th of June this application was considered by 

» Brit. App., TOl. I, p. 18. 

• Am. App., TOl. VI. pp. 335, 3i6. 

» Testimon^k- of Harris, Brit. .\pp . C.-C^ase, vol. V, p. 45). 
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the Executive Coiiiii;il (Mr. Hfirria being a member), and 
with their advice it was ordered by the Governor that if 
practicable the Orctn should take ia her cargo vithiD the 
port of Nassau. ' 

Id accordance with the advice of the Council, the 
Governor appears to have conimanicated this order to 
Commander McKillop, aud he. under date of the 6th, 
reports: " I have visited the screw steamer Oreto and 
" examined tier. She is fitted in everyway for war 
" purposes, magazines, shell-rooms and other fittings 
" totally at variance with the character of a merchant 
" vessel. She has no guns or ammunitioh on board. 
" The Captain does not deny that she is intended for a 
" war vessel."* This report wag referred to the 
Attorney General, and he on the 7th gave his opinion as 
follows: "There are no fects set forth in the within 
* ' letter which wonid in my opinion anthorize the seizure 
'* of the Oreto. They constitute only circumstances of 
" fm^icion, which if coupled with some actual overt act 
" would doubtless materially strengthen the case against 
" the vessel, but which do not in themselves form a 
" grouud of seizure." * 

On the 13th of June the letter of Commander Hickley 
and the report ofhimself and his otlilcers,a8tatement of the 
contents of which has been already given, was submitt- 
ed to the Attorney General, aud inr^ardto them he says: 
" I am of the opinion that there is nothing contained 

■ See proceedings of the meeting which are slated ia fuli on page 
08 of the British Caee . 

* Brit. App., vol. I, p. 80. 

• Brit. App., vol. I, p M. 
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** in those documents which would justify the detention of 
** the vessel." * 

On the 15th of June Commander Hickley, as has been 
seen, addressed another letter to the Governor, in which, 
in addition to what has boon before stated, occurs this 
passage : 
** On my former communication to your Excellency of 
the 13th of June, I have the Crown Lawyers' opinion, 
and I again bring the facts of the broadly suspicious 
character of the Oreto before you, with the addition 
of those of her old crew having left her, and for why ? 
as likewise her entering or attempting to enter a new 
crew, for your consideration and* the Law Officers of 
the Crown ; and failing their sanction to take charge 
of the Oreto (and it is improbable, if not impossible, 
that they can know a war vessel's equipment as well 
as myself and officers), I have to suggest that I should 
forthwith send her to the Commodore or Commander 
in Chief .on my own professional responsibility ; as 
allowing such a vessel as the Oreto to pass to sea as a 
British merchant vessel and a peaceful trader, would 
compromise my convictions so entirely as to be a 
neglect of duty as Senior Naval officer here present, 
and certainly not doing my duty in co-operating with 
your Excellency for the protection of the harbor of 
Nassau." * 

This being submitted to the Attorney General, he re- 
plied, that it did not appear to him ** to carry the case 
** against the Oreto further than shown in the previous 
* reports of himself and Commander McKillop, and I con- 
'* tend that no case has as yet been made out for the 

» Brit. App., TOl. I, p. 23. 
« ibid., p. 21. 
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** seizure of that vessel under the Foreign Enlistment Act. 
*' With respect to the suggestion in the concluding part 
** of Commander Hickley's letter, I have to remark that, if 
*' the vessel is liable to seizure at all, it must be under the 
"provisions of the Foreign Enlistment Act, and if so 
** seized the question of her liability may as readily and 
'* efficiently be decided in the Court of Vice Admiralty of 
** this Colony as before any Tribunal in Her Majesty's 
" Colonial Possessions, and consequently that no neces- 
** sity exists, nor do I think that any excuse can be 
** made for sending her, as suggested by Commander 
** Hickley to the Commodore or Commander-in-Chief, who 
*' I presume are either at Bermuda or Halifax ; while, on 
'* the other hand, if I am correct in the view I have taken 
** of her non-liability to seizure, the reasons against 
*' sending her hence will of course be far more powerful ; 
*' and therefore, on either view of the case, I advise His 
*' Excellency to withhold his sanction from the course of 
*' action suggested. *' * 

On the receipt of a copy of this opinion, Commander 
Hickley abandoned his seizure of the vessel, since it was 
not sanctioned bv tlie law officers of the Crown at Nas- 
sail, and as he was tol 1 by His Excellency, that he did 
not *' think it consistent with law or public policy that 
she should now be seized on the hypothesis that she is 
clearing out for the purpose of arming herself as a 
vessel of war beyond the limits of the harbor. We 
have done our duty in seeing that she does not leave 
the harbor equipped and prepared to act offensively 
against one of two belligerent notions, with each of 
whom Groat-Britain is at peace/' * 

* Brit. App., vol. I p. 25. 
2 Ibir 
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On the 17th however, notwithstanding the strong opin- 
ion of the Law Officer of the Crown who discharged the 
duties of Queen's Advocate and Attorney General of the 
CJolony, the Governor yielded to the conviction of Com- 
mander Hickley and his officers that she was a vessel of 
war that could be equipped in ' * twenty-four hours for 
battle" and consented to her seizure, as the ** equipment 
** of the Oreto, the object of her voyage hither, the intent 
** of her voyage hence, the nature of her crew and the 
** purpose of their enlistment, are all the fair subjects of 
** judicial investigation."* In accordance with this view 
of the case she was seized and the Governor gave ' ' the 
** necessary instructions to proceed." * 

Under these instructions the Attorney General pro- 
ceeded against her on the theory of his opinions, so often 
re-iterated, that she could only be held for acts of equip- 
ment and fitting out actually occurring within the juris- 
diction of the port of Nassau. 

The vessel had arrived at Nassau on the 28th of April, 
six weeks before her final seizure. From the first she 
was an object of suspicion and comment. Commander 
McKillop reported her arrival and his suspicions to the 
Admiralty in London, under date of the 30th of April. His 
report was received in London, so that it was communi- 
cated to the Foreign Office, on the 10th of June.' Not 
a word went from any other officer at the Colony to the 
Home Government until the 21st of June, when Gover- 
nor Bayley reported the seizure and all that preceded it, 
including the opinions of the Attorney General. This 

* Brit. App., vol. I, p. 27. 

* Ibid. 

3 Ibid.. I'. 11. 
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was communicated to the Foreign Office at London, on 
the 31st of July.' 

It was sabmitted to the Law Officers of the Crown, and 
they on the 12th of August reported : '' We think that the 
'* &ct8 warranted the seizure, hot we must add that it is 
** very important that, on the trial, evidence should be 
** adduced of what occurred at Liverpool, as regards the 
'* building and flttiog out, and the alleged ownership 
'' and destination of the Oreto/** 

The law officers at the Colony had no communication 
whatever with the law officers of the Home Government. 
But on the 28th of June, HeyligA*, the Confederate 
agent at Nassau, advised the insurgent Secretary of War 
that " the proceedings instituted for her release are now 
* • complete, and will be pushed forward vigorously. Our 
'' complaint was filed in Court this morning, and the libel 
"may be put in to-day or on the 90th. On the 1st 
*' July our Counsel will argue on the law points."' 

And so it was in fact. The seizure was made on the 
17th, supported by the affidavit of Commander Hickley 
on the 20th ; an affidavit of claim was filed by Cap- 
tain Duguid on the 27th ; the libel was filed by the Attor- 
ney General on the 1st of July; the responsive plea of the 
claimant on the 21st ; * the trial commenced on the 10th, 
at least the first witness was examined then; the last 
witness was examined on the 26ih ; the argument was 
made on the 30th and the decree rendered on the 2d of 
August. • 

* Layard to Rogers, Brit. App., vol. I, p. 29. 

* Brit. App., vol. I, p, 31. 

* Am. App., vol. VI, p. 88. 

* Brit. App., vol I. pp. 61, 68, 61 anl 68. 

* Brit. App., Vol I., p .S«; Vol. V. p. 31. 
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It will be interesting to see what was being done by the 
agents of the insurgents while these proceedings were 
going on. Maffitt, who had been assigned by Commander 
Bullock to the command of the Florida (then called the 
Manassas), arrived in Nassau on the 6th of May,* and on 
the 22nd he reported to the insurgent Secretary of the 
Navy that he had arrived at Nassau, and had personally 
assumed command ' ' of the Manassas, which vessel I 
** hope to have ready for service soon." * 

On the 26th of May the insurgent Secretary of the 
Navy made a requisition upon the Treasury for 50,000 
dollars to be sent * * to fit out and equip the Confederate 
** States steamer Manassas, now at Nassau,"' and on the 
next day (the 27th) a bill was ordered drawn for that 
amount " in favor of Lieutenant John N. Maffitt, Con- 
** federate States Navy."* 

Heyliger was superintending the affairs of the insur- 
gents at Nassau, and shipping regularly his cargoes of 
articles contraband of war/ 

Nassau was visited by numerous parties, almost all 
* * of whom were more or less interested in what was then 
considered the rising fortunes of a new nation. Many 
of them were persons of education and acquirements 
which gave them ready access to the best society of the 
place, while unfortunately, on the other hand, we 
had but few Northern visitors." • 
The island of New Providence, of which Nassau 
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« Am. App., vol. VI, p. an. 

«/6W., p. 236. 
» /Wd., P..236. 

♦ Ibid,, p. 237. 

• Letters Heyliger to Randolph, ibid., pp. '76—87. 

« Attorney General Anderson's vindication of himself, Feb. 10, 1872, 
Brit App., C.-Case, vol. V» p. «5. 
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is the only town, is a barren limestone rock, pro- 
ducing only some coarse grass, a few stunted trees, 
a few pineapples and oranges, and a great many sand- 
crabs and fiddlers. Before the war it was the ren- 
dezvous of a few wreckers and fishermen. Commerce 
it had none, except such as might grow out of the 
sponge trade, and the shipment of green turtle and 
conch shells. The American war, which has brought 
woe and wretchedness to so many of our States, was the 
wind which blew prosperity to Nassau. It had already 
put on the air of a commercial city ; its fine harbor 
being thronged with shipping, and its warehouses, 
wharves and quays filled to repletion with mer- 
chandise. All was life, bustle and activity. Ships were 
constantly arriving and depositing their cargoes, and 

light draught steamers. Confederate and English, were 
as constantly reloading these cargoes, and running 
them into the ports of the Confederate States. "* 
** The notorious sympathies of the Colony and the sup- 
posed sympathies of England with the Southern Con- 
federacy have, I doubt not, led the Consul, and may 
lead the Government of the United States to imagine 
that the Oreto has all alongrecei ved a collusive and dis- 
honest support from the authorities of the place. 
Nothing could be further removed from the truth 
than this belief; still it would be exceedingly awk- 
ward were the reasonableness of these suspicions to 
be tested by the experience of any vessel which ar- 
rived equipped, to act on the Federal side, and ex- 
pecting to find her arms and ammunition here." * 

* Captain Semmes' description of Nassau in his *' Adventures 
Afloat;'' Am. App., vol. VI, p. 487. 

* Gov. Bayley to the Duke of Newcastle, June 21st, 1862, Brit. App., 
vol I, p. 14. 
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** They are all southern sympathisers. . . Indeed, this 
seems to be our principal port of entry, and the amount 
of money we throw into the hands of the Nassuites 
probably influences their sentiments in our favor." * 



On the 8th of June Captain Semmes arrived at the island 
and took rooms at the hotel. Heyliger and Lafitte, 
agents of the Insurgent States at Nassau, gave him a 
dinner, at which about forty persons were present. The 
same gentlemen also gave a dinner to Captain Maffitt 
while he was there, which was attended by the same 
number of persons. * 

** During the existence of the blockade of the Southern 
*• ports of America, vessels leaving the port of Nassau, with 
*' the intention of endeavoring to run their cargoes into 
** the blockaded ports, almost invariably cleared for 
*• St. John's, New Brunswick ; and many of them took in 
'• their outward cargoes at the anchorages adjacent to the 
** harbor of Nassau.'" AdderlyandCo., '' the most influen- 
" tial mercantile establishment in Nassau,"* were re- 
ceiving their two and one half per cent, commission for 
** transhipment, a most exorbitant demand, but one 
•• in unison with the usages of the place" and submitted 
to *' in consideration of retaining their interest." • 

'• It is known that this trade of blockade running 
*' has been a most profitable trade, that great fortunes 
** have been made by many persons in carrying it on, 
•* and that Nassau and some other places have swarmed 

* Journal found on board the Florida, Am. App., vol. VI, p. 335. 

* Am. App., vol. VI, pp. 317, 487. 

» Atty. Gen. Anderson, Sept. 1, 1871, Brit. App., vol. I, p. 58. 

* Heyliger to Benjamin, Am. App., vol. VI, p. 66. 
» ibid. 
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" with vessels which have never previously been 
*• seen in those ports." * 

In the midst of such surroundings, and with such 
a prosecutor, the case of the Ore to was tried, and 
resulted in a decree against Her Majesty; and the 
United States now repeat what they said in their Case : 
'• If it had been predetermined that the Oreto should 
'* be released, the steps could not have been better 
** directed for that purpose." Adderly and Co. were 
at the outset informed what they must refrain 
from doing to avoid a conviction under the law as 
the Attorney General construed it, and they followed 
this advice, as it would seem, faithfully. The Attorney 
General commenced and prosecuted the case upon his 
construction of the law, which Her Majesty's Government 
admits was erroneous. He made no claim before the 
judge for a diiferent construction, and the judge proceeded 
with that point admitted against the Government. The 
United States believe, as did His Excellency Governor 
Bayley, that it would have been found to be exceedingly 
awkward to Her Majesty's Government, if the reasonable- 
ness of their suspicious had been tested at that time by 
the experience of a United States vessel arriving at that 
port expecting to find its arms and ammunition there. 

As soon as the release was ordered, that '' energetic 
officer," Captain Maffitt, and his lieutenant, Stribling, 
'* threw themselves" on board of the vessel. * On the 
evening of her release, Solomon, a shipping master at 
that port, at the request of Maffitt, commenced engaging 
men for her at his shipping office. By Friday morning 

* Lord Russell in the House of Commons, Feb. 16, 1864, Am. App., 
vol. V. p. 526. 
« Am App , ^ol. W. p. 4«<). 
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he had sent on board sixty five men, but in the mean time 
the vessel had gone outside,* under a clearance in ballast 
for St. John's, New Brunswick, obtained at the Custom 
House.* 

On the 6th of August Lafitte, an insurgent agent, 
purchased the schooner Prince Alfred in the name 
of A. J. Adderly, one of the firm of Adderly and Co. • On 
the 7th Adderly and Co. loaded her from the public 
warehouse, with the cargo warehoused for them from the 
Bahama on the 2d of June, and with shot, shells and 
stores warehoused at diff'erent times from other ves- 
sels. She was cleared outward on the same day for St. 
John's.* 

The Oreto went outside and steamed up and down the 
coast trying her machinery. Her Majesty's ship of war, 
the Peterel, was at anchor outside the bar, and while 
there a boat from the Oreto with ** a man, who stated he 
'* was the master in command of the Oreto," came along- 
side, ** said he was very short-handed and wanted to 
** anchor for about two hours to adjust his machinery, 
** but if he anchored outside he had not sufficient crew 
'* to weigh his anchor and begged I [the captain of the 
'* Peterel] would assist him by lending him men." 
The men were refused, but he was told ** he might 
** hold on astern of the Peterel," and a line was given 
him for that purpose.* The same night about one 
o'clock the Prince Alfred came out from Nassau while 
the Oreto was fastened astern of the Peterel. When 

* Am. App., vol. VI, p. 311. 

* Brit. App., vol.. I, p. 58. 

» Ki^kpatrick to Seward, Am. App., vol. VI, p. 327. 

* Am. App., vol. VI, pp. 325, 328. 

» Letter of Watson to Admiralty, Brit. App., C.-Case, vol. V, p. 51. 
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s^e got outside of the bar, a light was struck on 
bbaH; the Oreto let go the hawser of the l^eterel» 
stood to the northward for a while, and then rounded 
to and took the Prince Alfired in tow.^ Thb two vessels 
then proceeded, the Prince Alfred being in tow, to 
Oi^n Cay, about sixty miles from Nassau, and there the 
guns, ammunition and stores were transferred from the 
Prince Alfred to- the Oreto, about a week being occu- 
pied in so doing. * 

\ It is said on page 78 of the British C!ounter-Case, that 
Qer MajeBty's OoYemment has no means either of veri- 
Qfing or disproying the truth of the statement in the Case 
of the United States as to the arming of the Florida. On 
page 67 of the British Case, however, it is said that Her 
Mf^esty's Government '' has been informed and believes 
fbBt she was subsequently armed for war by a Capt. 
Maffitt ; . . . that she was then commissioned ; . . . aud 
that after keeping the sea for a few days, she put 
in at the port of Cardenas, in Cuba, where (or at Havana) 
she remained for nearly a moath. On the 4th Septem- 
ber the vessel arrived at and entered the port of Mo- 
bile/' The precise place at which she took on her 
armament is not important. It is sufficient for all the 
purposes of the United States that she was armed within 
a short time after she left Nassau. It appears from the 
admissions in the British Case, that she entered the port 
of Mobile within a month after leaving Nassau ; that she 
remained at Cardenas or Havana about a month before 
she went to Mobile, and that she was armed and com- 
missioned before she reached Cardenas. These admis- 



1 Affidavits of Solomon and Lee, Am. App., toI. YI, pp. 312, 321. 
* Brit. C.-Case, p. 78; Am. App., vol. VI, p. 388. 
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She remained at Mobile until the 15th of January, and 
then ran the blockade outwards. Stopping at Havana on 
the way for forty eight hours, she arrived again at Nassau 
early in the morning, about day-break, of the 25th.* She 
steamed in over the bar without a pilot and cast anchor 
without permission of the Grovernor. On his atten- 
tion being called to the proclamation which required 
permission before coming to anchor, Captain Maffitt 
** expressed his regret for having unwittingly violated 
*' the regulations of the port," and was taken on 
shore by the adjutant of the fort in the Government 
boat to make his explanations to the Governor.* 

He called at the Government House between eight and 
nine o'clock, and not seeing the Governor, addressed him a 
note as follows : '' As this vessel is in distress for want of 
'' coal, I very respectfully request permission to anchor in 
** the harbor for the purpose of obtaining the same."' 
Permission was given and she '* took on board coal and 
'* provisions to last us for several months."* Her 
bunkers were filled with coal, and some placed on 
deck and in every place that could hold it. The 
coal was taken from wharves and vessels lying in the 
harbor. The money for coaling her was paid from Mr. 
Henry Adderly's store.' She remained in the harbor 
until afternoon of the 27th, and at sunset was outside 
of the bar, opposite the entrance of the harbor, "• within 
'* a mile of the lighthouse, running up and down under 
'* slow steam, with just steerage-way on her, apparently 

* Brit. App , vol. I, p. 19. 
« Ibid., p. 80. 

' Brit App., vol. I, p. 77. 

♦ Private Journal, Am. App., vol. VI, p. 335. 
5 Affilavit of Demerith, ibid., p. 336. 
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*' waiting for something." * Eleven men were obtained 
there and shipped. Adderlyand Co. paid the account for 
shipping the men, which was signed by Captain Maffltt.* 

She arrived at Barbados, also within the jurisdiction 
of Her Majesty's Government, on the 24th of February, 
** and applied, in consequence of her having met with 
** severe weather, to be allowed to ship some coal and 
** some lumber for repairs." Her commander assured the 
Governor ** he was bound for distant waters." • 

Under these circumstances she was permitted to take 
in ninety tons of coal. On going into Barbados the 
barque Sarah A. Nickels ran in before to avoid capture. 
The Consul of the United Stales, after the arrival of the 
Florida, requested that she might be detained until 5 p.m. 
of the 25th, in order to give the barque her start of 
twenty four hours. This was granted . 

On the 8th of May she arrived at Pernambuco. A rep- 
resentation was made that her machinery was out of 
order, and that it would not be possible to proceed with 
safety in less than three or four days. Permission to 
remain and repair was granted, and she sailed at two 
p.m. of the 12th.» 

From there she went to Bermuda, where she arrived on 
the 15th of July, and where salutes were exchanged with 
the fort. '* This is the first salute which the flag of 
** the Confederate States has ever received in a fo- 
** reign port, and consequently we dwellers in the little 
** island of Bermuda think very proudly of it." ' 

» Affidavit of Jackson, ibid. 

« Affidavit of Solomon, ibid., 312. 

» Brit. App., vol. I, p. 91. 

* Ibid.y p. 95. 

» Brit. Case, p. 69 ; App., vol. I, p. 106. 

« Walker to Huse, Am, App., vol. VII, p. 57. 
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Captain Maffltt '* stated that he had teen at sea seventy 
*' days, with the exception of two visits to Havana and 
•* Barbados, each of which occupied less than twenty 
** four hours, and a visit of shorter duration to a port in 
*' the Brazils; that he was last from the immediate neigh- 
** bourhood of New York, within sixty miles of which he 
'* had been harassing the United States commerce; that 
*' he was in want of repairs to the hull and machinery of 
** his ship, and a small supply of coal." * 

Applications were made for leave to purchase coal from 
and repair at the Government dock yard, which were 
refused. She was permitted, however, to remain in port 
until the 25th, when her repairs were completed,* and 
she took in ** a full supply of best Cardiff coal brought 
•* here from Halifax by steamer Harriet Pinkney. "• 
This vessel was one of the insurgent ** transports." * 
The conduct of the Governor was approved by the 
Government, September 16th.* 

The Florida arrived at Brest, France, on the 23rd of 
August, '' in order that her engines and copper sheathing 
*' might be repaired." • She remained until the 9th of 
February, 1864.' Captain Maffltt, on the 3rd of Septem- 
ber, sent to Captain Bullock, ** Confederate States Navy, 
** Liverpool," ** a list of men discharged from her with 
their accounts and discharges. Many of them asked for 
** transportation, and others for reference to you [Bullock] 

> Gov. Ord. to Duke of Newcastle, Brit. App., vol. I, p. 108. 

* Brit. Case, p. 69 ; App., vol. I, p. 111. 

» Am App , vol VI, 347 ; Brit. Case. p. 70 ; App., vol. I, p. 108. 

* Am. App., vol. I, p. 732. 
» Brit. Ap/., vol. I, p 111. 
«« Brit. Case, p. 70. 

" Ittid., p 72. 
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'* or to a Confederate ageut.* These men went to Liver 
pool, and w^re paid oflFin October, 1863.* 

At Brest, Captain Maffltt left the ship and Captain 
Barney took command. On the 22nd of September, 
Frazer, Trenholm and Co. and J. R. Armstrong wrote from 
Liverpool to the new captain as follows : '* We beg to 

* acknowledge the receipt of your favor of the 18th inst., 

* the contents of which we have noted, and will have our 
•best attention. We are informed by Messrs. Fawcett, 

* Preston and Co., the builders of the engines of the 

* Florida, that the spare machinery to which you refer was 

* sent to Havre some time ago, and is now lying there 

* subject to an order for delivery, which they have given 

* to Captain Bullock. We are also informed by the same 

* parties that they sent a blower, but they believe it is 

* not the sort required, and they are now endeavouring 

* to procure a more suitable one. As regards the 

* engineers, we must await Captain Bullock's return !o 

* know who the men are. We have requested Messrs. 

* Fawcett, Preston and Co. to engage two or three good 

* steady firemen ; and as soon as Captain Bullock arrives 

* (on the 24th) we will endeavour to have engineers, 

* firemen and machinery sent to you, and by the route 

* you suggest." • 

The same parties were in frequent correspondence 
with the paymaster of the vessel at Brest in respect to her 
finances.* A full crew was sent to her from London 
and Liverpool in January, and '' two steel Blake ly rifled 
*• guns with steel-pointed elongated shot to fit them. 

• Am. App., vol. VI, p. 349. 
« Brit. App., vol. I, pp. 118, 122. 
» Am. App., vol. VI, p. 852. 
« iM. p. 854. 
> ibid p. 353. 
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She sailed from Brest under the command of Captain 
Morris. 

On the 26th of April she was at Martinique for coal and 
pronaions. On the 13th of May she stopped at Bermuda 
to land a sick officer and to obtain news.^ On the 18th 
of June, she appeared at that port again, when she asked 
permission to take in coal and effect some repairs.' 
Permission was given her to remain five days after the 
21st. She quitted the harbor on the 27th, but remained 
cruising about the island until the 5th of July, when she 
was seen from the land.' While there, on the 27th of 
June, 135 tons of coal were paid for by G. P. Black, who 
was temporarily acting as the agent for the ** Confederate 
States."* 

A draft for £8,500 sterling on Captain Bullock was dis- 
counted by this same agent, and money to the amount of 
more than £600 expended for repairs and supplies.* 

From Bermuda she went to Bahia where she ended 
her cruise in the month of October. 

It will thus be seen, that the first port which was 
visited by the Florida after her escape from Nassau was 
under the jurisdiction of the Government of Spain. At 
this port she escaped seizure for a violation of the sove- 
reignty by ** repudiating" the act. 

After leaving Mobile she touched at Havana, but does 
not appear to have taken in coal or supplies. Then she 
went to Nassau, then to Barbados, then to Pernambuco, 

» Brit App., vol. h p. 132. 

» ibid. p. 133 Am. App , vol. VI, p. 356. 

♦ Am. App., vol. VI, p. 359; Acting Governor Monroe to Mr. Card- 
well, British App., vol. I, p. 133. 
» Am. App., vol VI, p. 358, el teqq 
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then to Bermuda, then to Brest, within reach of her base 
of supplies at Liverpool ; then to Martinique, then to Ber- 
muda, and then toBahia. After leaving Mobile, she 
visited once the ports of Spain, twice those of France, 
twice those of Brazil and four times those of Great Bri- 
tain. 

During her cruise she commissioned at different times 
three tenders, the Clarence, the Tacony and the Archer. 
For their acts she is liable as for her own. She was the 
pnncipal, and their acts were her acts. 
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As to this vessel, Her Ms^esty's Groyemment admits, 
that, at the time when she sailed flrom England in July, 
1862, she was, as regards the general character of her 
construction, specially adapted for warlike use ; that 
the adaptation had been effected within British juris- 
** diction;''* and that ** the general construction of the 
'* vessel was such as to make it apparent that she was 
** intended for war and not for commerce/' ' 

The drawings found among the archives of the insur- 
gents signed by the Messrs. Laird, as early as the 9th 
October, 1861, copies of which are part of the docu- 
ments and evidence filed by the United States with their 
Counter Case, show conclusively that she never was in- 
tended for anything else than a vessel of war. 

» Hrit. C.-C'aso, p 80. 
» Brit. Case, p. 1 1«. 
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It is also admitted in the British C!ounter-Casethat *' the 
question for the Arbitrators is, whether the British 
Grovemment had, according to the fair and just sense 
of those words, reasonable grounds to believe that she 
was intended to carry on war against the United States ; 
and having it, failed to use such diligence as any inter- 
national obligation required to prevent her departure 
from Great Britain, or to prevent her equipment with- 
•* in its jurisdiction." * 

The United States will now proceed to consider the 
facts necessary to a decision of that question, and for 
that purpose will use almost exclusively the evidence 
presented to the Tribunal by Her Majesty's Government. 

As has been seen, the Florida sailed from Liverpool, 
without any attempt at her detention by the Government, 
on the 22d of March, 1862. The attention of Earl Russell 
had been called to her by Mr. Adams more than a month 
previous to her departure, and in so doing he declared 
that his opinion as to her destination for war against the 
United States was based upon the ** evidence furnished 
in the names of the persons stated to be concerned in 
her construction and outfit." These persons named 
were Fawcett, Preston and Co. , and Frazer, Trenholm and 
Co. As late as the 9th of May, the Foreign Office appears 
to have been in correspondence with the officers of 
the Treasury in respect to her escape.' She arrived at 
Nassau on the 28th of April, and her arrival at that port 
became known in Liverpool, and was announced in the 
Liverpool Journal of Commerce on the 27th of May.' It 
must have been apparent, at that time, to the officers 

* Brit. C.-Case, p. 80. 

* Brit. App, vol. I, p. 9. 

* Dudley to Seward, Am. App.. vol. vr, p. 23^. 
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of the Customs at Liverpool, that she had not been in- 
tended for the Italian Oovernment, but for the insurgents, 
and that any pretence of Italian destination was false. 

Under these circumstances, on the 23d of June, 
Mr. Adams, in a note to Earl Russell, said : '' Some- 
time since, it may be recollected by your Lord- 
ship, that I felt it my duty to make a represen- 
tation touching the equipment from the port of 
Liverpool of the gunboat Oreto, with the intent to 
make war upon the United States. Notwithstanding 
the statements returned from the authorities of that 
place, with which your Lordship favored me in reply, 
touching a different destination of that vessel, I have 
the strongest reason for believing that that vessel went 
directly to Nassau, and that she has been there engaged 
incompleting her armament, provisioning and crew, 
for the object first indicated by me. 
** I am now under the painful necessity of apprising 
your Lordship, that a new and still more powerful 
war steamer is nearly ready for departure from the 
port of Liverpool on the same errand This vessel has 
been built and launched from the dockyard of per- 
sons, one of whom is now sitting as a member of the 
House of Commons, and is fitting out for the especial 
and manifest object of carrying on hostilities by sea . . . 
The parties engaged in the enterprise, are persons 
well known at Liverpool to be ai^ents and officers, of 
the insurgents in the United States, the nature and 
extent of whose labors are well explained in the copy 
of an intercepted letter of one of ihem, which 1 re- 
ceived from my Government some days ago, and 
which I had the lienor to place in your Lordship's 
hands on Thui'shiy last. 1 now ask permission to 
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transmit, for your consideration, a letter addressed 
to me by the Consul of the United States at Liverpool, 
'' in confirmation of the statements here submitted, and 
to solicit such action as may tend either to stop the 
projected expedition, or to establish the fact that its 
purpose is not inimical to the people of the United 
*• States."* 

The intercepted letter referred to was from Caleb Husej 
** Captain of Artillery," to Major J. Gorgas, ** Confederate 
States Artillery, War Department." It is said in the 
Case presented by Her Majesty's Government," that the 
copy of the intercepted letter referred to ' * was a paper 
purporting to be a copy of a letter or report from a 
Confedeirate officer of artillery, addressed to some per- 
son unknown," and what purports to be a copy of the 
letter itself is printed in British Appendix, vol. I, p. 178, 
without the name of the party to whom it was addressed. 
The same letter is printed by the United States in their 
Appendix, vol. I, p. 538, where the name of the person to 
whom it was addressed appears. It was transmitted by 
Mr. Seward to Mr. Adams with a despatch under date of 
June 2d, in which he says : • 

** There has just now fallen into our hands a very ex- 
*^ traordinary document, being a report made by Caleb 
** Huse, who calls himself a captain of artillery, and 
•* who is an agent of the insurgents in Europe, to the 
** chief of the artillery of the war department of the in- 
** surgents." 

The letter was ** placed in the hands " of Earl Russell 
by Mr. Adams on the Thursday which preceded the 23d 

» British Case, p. 81. 

• Page 81. 

• Am. App, vol. I, p. 537. 
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of Jane/ and inaBmuch as the dispatch of Mr. Seward 
transmitting it stated in terms to whom it was addressed, 
there can scarcely be a doubt, that, if the copy omit- 
ted his name, the proper explanation was made by 
Mr. Adams at the time. So that it is hardly to be supposed 
that the party addressed was unknown to Earl Russell, 
at the time he received Mr. Adams* letter of the 23d of 
June, although it may have been to the persons who 
prepared the British Case. 

The letter is found in the British Appendix, vol. I, p. 178, 
It bears date April 1st, 1862, at Liverpool, a few days after 
the sailing of theOreto and does, as is stated in the British 
Case,' relate '' to purchases of military supplies for the 
Confederate army, and to vessels employed in blockade 
running." It also states that ' ' Messrs. Frazer, Trenholm 
and Co., of this city, placed at my disposal a fine ship, 
the Bahama, which I supposed would take all the 
'' batteries." This is the same vessel, which, as has been 
seen, took out the armament of the Oreto, and which 
afterwards took that out of the Alabama. 

In the letter of the Consul of the United States at 
Liverpool, transmitted by Mr. Adams to Earl Russell, 
on the 23d, it was said: '* The evidence 1 have is 
** entirely conclusive to my mind. I do not think there 
** is the least room for doubt about it... The strictest 
watch is kept over this vessel ; no person except those 
immediately engaged upon her is admitted into the 
yard. On the occasion of the trial trip, made last 
Thursday week, no one was admitted without a pass, 
and these passes were issued to but few persons, 
'* and those who are known here as active secession- 

» Brit. Case, p. 81. 
• Vntrt' 81. 
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'' ists engaged in sending aid and relief to the rebels.'* 
He also stated that ^ the foreman in Messrs. Laird's 
yard says she is the sister to the ganboat Oreto, and 
has been built for the same parties and for the same 
purpose; when pressed for a further explanation, 
he stated that she was to be a privateer for the South- 
•* ern Government in the United States. " And the 
Consul further stated that certain officers from the 
Sumter, whose names he gave, had said the vessel was 
being built for the Confederate States. * 

This letter of Mr. Adams with that of the Consul was 
referred by Earl Russell to the Law Officers of the Crown 
and to the Lords Commissioners of the Treasury, on the 
25th of June, of which Mr. Adams was duly advised.* 

On the 30th June the Law Officers reported to Earl 
Russell that *' the report of the United States Con- 
** sul at Liverpool, . . . besides suggesting other grounds 
" of reasonable suspicion, contains direct assertion that , 
*' the foreman of Messrs. Laird, the builders, has stated 
** that this vessel is intended as a privateer for the ser- 
** vice of the government of the Southern States ; and, if 
'* the character of the vessel and of her equipment 
** be such as the same report describes them to be, it 
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proper steps ought to be taken, under the direction of 
Her Majesty's Government, by the authorities of the 
Customs at Liverpool, to ascertain the truth, and that, 
if sufficient evidence can be obtained to justify pro- 
ceedings under the Foreign Enlistment Act, such pro- 

> Brit. Case, p. 81. 
* /^W., p. 82 
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^^mAltitgs shottld be taken sm early as pomiMie* la 
ihe meantime, Hr. Adams ought, we think, to he in- 
furmed that Her Msyesty*s Gtoirernment are {Hioceedijig 
''to inTestigate the case; but that the course whid^ 
''they may eventually take, must necessarily dep^d 
" u{K>n the nature and sufficiency of aay evidence of a 
'V Hreach of the law which they may be miabled to ob- 
^' tein ; and that it will be desirable that any evidence 
'^:^^in the possession of the United States Cbnsulat Uver- 
" pod, should be at once commdnicated to tito of Seers 
" of Her Msgesty*s Customs at that port/* ^ 

Tne Lords Commissioners of the Treasury sent the 
letter of Mr. Adams, with that of the Consul to the Com- 
missioners of Customs on the 25th of June.* These letters 
were forwarded by the Commissioners to the Collector 
of Liverpool previous to the 28th.' But before that time, 
on the 20th, and before the letter of the CoMul to 
Mr. Adams, or that of Mr. Adams to Barl Russell, the 
Call ctor*s attention had been called to the same vessel by 
the Consul in a letter to him,^ in which was detailed, with 
more particularity than in Ihe letter to Mr. Adams, his 
knowledge of facts and his grounds of suspicion. This 
letter the Collector must have had when he received the 
communication from the Commissioners. 

On the 28th of June the Customs Surveyor at the port 
of Liverpool reported to the Collector '' that the vessel, to 

which these papers r»-fer, has not escaped the notice 

of the Customs officers, but, as yet, nothing has trans* 
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> Biit. Case, p. 83. 

* Letter from Mr. Arbuthnot, to Mr. Hammond, July t Brit. App 
▼0'. I, p. 181. 

* Brit. App., vol. I, p. 183. 

* Am App., vol. VII, p. 13 
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pired concerning her which appeared to demand a 
special report. The officers have at all times free ac- 
cess to the building yards of the Messrs. Laird, at Birk- 
enhead, where the said vessel is now lying, and there 
has been no attempt on the part of her builders to dis- 
guise, what is most apparent to all, (hat she is intended 
for a ship of war. Agreeably with your directions, I 
have personally inspected her, and find that she is 
rightly described in the communication of the United 
States Consul, except that her engines are not on the 
oscillating principle. . . . The current report of that 
vessel is that she has been built for a foreign govern- 
ment, and that is not denied byHhe Messrs. Laird, with 
whom I have communicated on the subject ; but they do 
not appear disposed to reply to any question with re- 
ference to the destination of the vessel after she leaves 
this port, and we have no other reliable source of in- 
formation. It will be in your recollection that the 
current report of the gunboat Oreto was, that she had 
been built for a foreign government, which vessel re- 
cently left this port under a British flag, without any 
guns or ammunition on board, as previously report- 
ed."* 

This report was transmitted by the Collector to the 
Commissioners of Customs on the same day (the 28th), 
and by them referred to the Solicitor of Customs, who, on 
the 30th (the same day that the Law Officers made their 
communication to Earl Russell, as just stated), gave his 
opinion that '* the officers at Liverpool have acted dis- 
creetly in keeping watch upon her, and should con- 
tinue to do so, immediately reporting to the Board any 






> Brit. App., vol. I, p 183. 
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'* circumstances that they may consider to call for di- 
*' rections, or advisable to bring under the Board's no- 
' ' tice ; but the officers ought not to move in the matter 
'' without the clearest evidence of a distinct violation of 
'* the Foreign Enlistment Act, nor unless at a moment 
of great emergency, the terms of the Act being ex- 
tremely technical, and the requirements as to intent 
** being very rigid. It may be that the ship, having re- 
** gard to her cargo as contraband of war, might be un- 
*\ questionably liable to capture and condemnation, yet 
'' not liable to detention under the Foreign Enlistment 
** Act, and the seizors might entail upon themselves very 
** serious consequences." ^ 

On the Ist of July the Commissioners of Customs 
transmitted their own report to the Lords Commissioners 
of the Treasury, in which they embodied the substance of 
the report of the Surveyor to the Collector, including his 
statement that the builders did not appear disposed to 
reply to any questions respecting the destination of the 
vessel after she left Liverpool, and added that '' having 
referred the matter to our solicitor, he has reported his 
opinion that, at present, there is not sufficient ground 
to warrant the detention of the vessel, or any inter- 
ference on the part of this department, in which report 
we beg leave to express our concurrence. And, with 
reference to the statement of the United States Consul, 
that the evidence he has in regard to this vessel being 
intended for the so-called Confederate Government in 
the Southern States, is entirely conclusive to his mind, 
we would observe that, inasmuch as the ofWcers of Cus- 
toms of Liverpool would not be justified in taking any 

» Brit. App., vol. I, p. 183 
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building, was a member of the House of Commonly, ^ on 
being enquired of by one of the officers erf flie Ctovem- 
ment, did not appear to he disposed to reply to any ques- 
tion with reference to the destimatim of the vessel after she 
left Liverpool. 

At the same time, too, one at least of the departments 
of the Government was reminded by one of its officers, 
that the Oreto referred to in the letter of Mr Adams, had 
recently left the port, built for a foreign government, 
bat " under a British flag, without any guns or ammu- 
'* nition on board. " But the Arbitrators will look in 
vain for any evidence whatever tending to prove, that any 
officer of the Government, of any grade, ever propounded 
to the builders, or any other person, a direct question as 
to the destination of the vessel, insisting upon an answer 
or a refusal to answer. This too, when under the opinion 
of the Law Officers, the only material fact remaining to 
be ascertained was, by whom the vessel was to be 
employed . 

A copy of the report of the Commissioners of Customs 
was sent by Earl Russell to Mr. Adams accompanied by 
a note which bears date the 4th of July, but which 
does notappear to have been received until the 7th, when 
it was acknowledged. In this note Earl Russell says : 
I would beg leave to suggest that you should instruct 
the United States Consul at Liverpool to submit to the 
Collector of Customs at that port, such evidence as he 
may possess tending to show that his suspicious as to 
the destination of the vessel ii question are well 
fonndod/'* 

» Brit. App., C.-Case, toI. V, p. 204. 
» Brit. Cise, p. 84. 
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And they will not be surprised that two days after, the 
Consul wrote Mr. Adams as follows : '' When the United 
States Government, through its acknowledged represen- 
tatives, say to the British Grovemment that it is satisfied 
that a particular vessel, which is being built at a cer- 
tain place in the kingdom by certain parties who are 
their own subjects, is intended as a privateer for the 
rebel government, it is the duty of that Government 
to call up the parties who are fitting out the 
'' vessel, tell them what the charge is, and re- 
quire them to state for whom and what purpose 
she is being built, and if the charge is admitted or 
shown to be true, to stop her sailing. Our Govern- 
ment has a right, it seems to me, not only to expect 
but to require this much of another flriendly govern- 
ment. And if there was any disposition to do right, 
and act honestly, this much at least would be accorded." 

On the 7th of July, and at once upon the receipt of the 
letter of Earl Russell, Mr. Adams wrote the Vice-Consul 
at Liverpool, in the absence of the Consul, transmitting a 
copy of the letter of his Lordship, and in accordance with 
the suggestion therein, said, * * I pray you to flimish to the 

Collector of Customs, so soon as may be, any evidence 

which you can readily command in aid of the object 

designated.'' * 

On the 9th of July the Consul, having returned to Liv- 
erpool, addressed a letter to the Collector at that port, 
in which he detailed with great particularity the cir- 
cumstances which had come to his knowledge tending 
to show that the vessel was intended for the use of the 

» Am. App., vol. VI, p. 886. 
» Hrit. App , vol. I. p. 242. 
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vessel, by any officer of Her Majesty's Government, to 
enquire as to the truth of any fact stated by the Consul. 

The only statements made by him which have not been 
fully substantiated by subsequent developments are, 
that Captain Bullock was to command the vessel, and that 
the Florida was then arming at Nassau. In point of fact, 
it was true, however, that Captain Bullock had been, 
originally assigned to the command of the Florida, and it 
was only about the 15th of June that a change was made.* 
As to the arming of the Florida at Nassau, it has 
already been seen why that had not then been accom- 
plished as it afterwards was. This last-named error in 
the statement of the Consul has, however, been consi- 
dered of sufficient importance by Her "Majesty's Govern- 
ment to be made the subject of special mention on page 
85 of its Case. 

On the 10th of July the Collector acknowledged the 
receipt of the letter from the Consul, but accompanied 
his acknowledgement with the remark, '* I am re- 
" spectfully of the opinion, the statement made by 
•* you is not such as could be acted upon by the offi- 
** cers of this revenue, unless legally substantiated by 
'* evidence." * The Collector, however, on the same day 
(the 10th) ordered the vessel again to be ** inspected " by 
the Surveyor, who at once reported that it had been done, 
and that she was in the same state as regards her ar- 
mament as on the date of his former report. ' And the same 
day (the 10th also) the Collector transmitted to the Com- 
missioners of Customs the letter of the Consul and 

• 

• Am. App.. vol. VI, p. 488. 
« Brit. Case, p. 85. 
> ibid., p. 86. 
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It is almost incredible that it never occurred to any 
one of these several officers of the Government that there 
was anything in the letter of the Consul calling upon 
them for investigation of the facts submitted by him. 
And this too when, according to the opinion of the dis- 
tinguished Law Officers of the Crown given on the 30th 
of June, ** the grounds of reasonable suspicion" sug- 
gested in the letter of the Consul of the 2l8t, were 
sufficient to make it proper that steps should be taken 
to ascertain the truth of the statements then made, ' and 
when Mr. Adams, in his first communication upon this 
subject, had asked an enquiry by the officers of the Gov- 
ernment as to the actual destination of the vessel. 

On the 16th of July the Collector informed the Consul that 
the Solicitor of Customs had advised the Commissioners 
of Customs that ** the details given by you in regard to 
the said vessel are not sufficient, in a legal point of 
view, to justify me in taking upon myself the respon- 
sibility of the detention of this ship." • 
On the same day (the 16th) a copy of the letter 
of the Consul of the 9th was submitted to Mr. Collier, 
afterwards Attorney General, and now one of the mem- 
bers of the Judiciary Committee of Her Majesty's Privy 
Council, for his opinion, and he at once replied: **1 

think the evidence almost conclusive As the 

matter is represented to me to be urgent, I advise 
that the principal officer of the Customs at Liverpool 
be imni(?diately applied to, under 59 Geo. Ill, cap. 69, 
to exercise the powers conferred upon him by that 
section to seize the vessel, with a view to her condem- 
nation, an indemnity bein<r <z-iven to him, if he re- 

> Brit. Case, p. 83. 

' Brit. App., vol. 1, p. 247. 
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appeared before the Collector and presented to him as 
witnesses, William Passmore, John De Costa, Allen S. 
Clare, Henry Wilding and Mathew Maguire, and their 
affidavits, with that of the Consul, were then taken by 
the Collector who administered the necessary oaths. 
Upon this testimony, under oath, the Collector was re- 
quested to seize the vessel, and the portions of the 
Foreign Enlistment Act applicable to the case were read 
to him. * 

The witnesses were all pres^nt before the Collector. He 
had full opportunity, if he desired, to examine them per- 
sonally, and thus test the accuracy of their statements 
or their credibility. This he does not seem to have done, 
or if he did, he has not put on record any suspicion as to 
the reliability of the testimony. * 

On the same day (the 21st) the Collector trans- 
mitted the affidavits to the Commissioners of Customs, 
stating that he had been requested to seize the vessel and 
asked the Board to instruct him ** by telegraph how I am 
** to act, as the ship appears to be ready for sea, and may 
** leave any hour she pleases.'' ' 

The affidavits were received by the Commissioners 
of Customs on the 22d of July,* aad at once relerred to 
the Solicitor of Customs who, with his assistant, imme- 
diately advised the Board that the evidence submitted 
was not sufficient to warrant the seizure or detention of 
the vessel. The assistant solicitor said '* the only justi- 
*' fiable grounds of seizure under section 7 of the Act 
** would be the production of such evidence of the fact as 

1 Am. Aop., vol. VI, p. 395. 
» Brit. Case, p. 87. 
» Ibid. 

• nI•i^ A pp., vol. I, p. 188. 
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lodged with the Collector. ^ The Collector did not intimate 
that the Board referred in their instructions to the prose- 
cution of the individuals and to a possibility of detention 
by them in case of such a prosecution. But if he had, 
it is not easy for the United States to discover why they 
should be called upon to prosecute individuals crimin- 
ally in the courts of Great Britain, for a violation of its 
municipal law. It was not the punishment of individuals 
they sought. They asked the detention of the vessel and 
by that means the prevention of a crime against the law 
of nations. 

On the same day (the 22d), the affidavits, and the action 
taken upon them by the Board of Commissioners of Cus- 
toms, were, by the Board, submitted to the Lords Commis- 
sioners of the Treasury, with the suggestion that if they 
had any doubt, it might be advisable to take the opin- 
ion of the Law Officers of the Crown,* and at once the 
Lords Commissioners of the Treasury transmitted to the 
Foreign Office copies of the papers received from the 
Commissioners of Customs, with a statement that the 
vessel was ** nearly ready for sea." • 

On the same day (the 22d) Mr. Adams transmitted to 
Earl Russell copies of the same affidavits ** tending," as 
he said '' to establish the character and destination of the 
vessel." * Upon the 23d the papers from the Commission- 
ers of Customs were sent from the Foreign Office to the 
Law Officers, with a request for consideration and an op- 
inion at their ** earliest convenience." ■ 

* Brit. App., vol. I, p. 246. 
« Brit. Case, p. 91. 

» Ibid. 

* !bid. 
» ibid. 
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On the 23d also the Consul and his solicitor, having 
heard from the Assistant Solicitor of the Customs that the 
previous affidavits were not considered sufficient, and that 
the Collector had been directed not to detain the vessel, 
procured further affidavits from Edward Roberts and 
Robert John Taylor.* They also procured a further opinion 
from Mr. Collier, predicated upon the eight affidavits which 
had then been obtained, in which he used this significant 
language : ** I have perused the above affidavits, and lam 
of opinion that the Collector of Customs would be justi- 
fied in detaining the vessel. Indeed, Ishould think it his 
duty to detain her ; and that if, after the application 
which has been made to him, supported by the evidence 
which has been laid before me, he allows the vessel to 
leave Liverpool, he will incur a heavy responsibility, 
a responsibility of which the Board of Customs, under 
whose directions he appears to be acting, must take 
their share. It appears difficult to make out a stronger 
case of infringement of the Foreign Enlistment Act, 
which, if not enforced on this occasion, is little better 
than a dead letter. It well deserves consideration 
whether, if the vessel be allowed to escape, the Federal 
Government would not have serious grounds of re- 
monstrance."* 
The additional affidavits were, on the same day, pre- 
sented by Mr. Squarey with the opinion of Mr. Collier to 
the Commissioners of the Customs with a letter in which 
he said: *' I learnt this morning from Mr. O'Dowd that 
instructions were forwarded yesterday to the Collec- 
tor at Liverpool not to exercise the powers of the Act 






1 Dudley to Seward, Brit. App., vol. I , p. 245; Squarey to Gardner, 

ma., p. 194. 

« Brit. App., vol. I, p. 196; Brit. Case, p. 93. 
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' in this instance, it being considered that the fhcts dis- 
' closed in the affidavits made before him were not snf- 
' flcient to justify the (Tollector in seizing the vessel. 
' On behalf of the Government of the United States, I 
' now respectfully request that this matter, which I 
' need not point out to you involves consequences of 
' the gravest possible description, may be considered 
' by the Board of Customs on the farther evidence now 
' adduced. The gunboat now lies in the Birkenhead 
' Docks, ready for sea in all respects, with a crew 

• 

' of fifty men on board ; she may sail at any time, and 
' I trust that the urgency of the case will excuse the 
' course I have adopted of sending these papers direct 
' to the Board, instead of transmitting them through the 
' Collector at Liverpool, and the request which I 
' now venture to make, that the matter may receive im- 
' mediate attention.*' ^ 

The Board on the same day referred aU the papers to 
their solicitor, whose assistant reported that he could not 
concur in the views of Mr. Collier, but ** adverting to the 
high character which he bears in his profession, I 
submit that the Board might act judiciously in recom- 
mending the Lords of the Treasury to take the opinion 
•* of the Law Officers of the Crown." • On the same 
day (the 23d) the papers were sent from the Foreign 
Office to the Law Officers, with a request for an 
opinion at their earliest convenience.' On that day also 
Mr. Squarey called at the Foreign Office and , ascertaining 
that the papers had been sent to the Law Officers but 

* Brit. App., vol. I, p. 194. 
« Brit. Case, p. 94. 
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that an opinion had not up to that time been received, ob- 
tained from the Undersecretary, upon his ** represen- 
tation of the extreme urgency of the case," a promise 
that the opinion should be sent for at once.* 

On the 24th Mr. Adams also transmitted to Earl 
Russell copies of the same additional affidavits and the 
opinion of Mr. Collier. * Mr. Collier was also retained 
by the Consul to institute proceedings for condemnation 
in case the seizure was made.' 

On the 25th another affidavit was presented by Mr. 
Squarey to the Customs authorities, from whom it found 
its way on the 26th through the Foreign Office to the 
Law Officers, the opinion of the Solicitor of the Customs 
being still adverse to the detention.* On the 26th also Mr. 
Squarey again called the attention of the Secretary of the 
Customs to the matter, and said he ** had hoped that, ere 
** this, the decision of the Lords Commissioners of Her 

* * Majesty's Treasury might have been made known, partic- 
" ularly as every day affords opportunities for the vessel 
** in question to take her departure.'* To this the Secretary 
replied that, ** in the absence of instructions from their 

* * Lordships, the Board are unable to give any directions in 
** regard to the gunboat in question,"* 

Thus on the 26th ended the labors performed by the 
representatives of the United States. The Consul,, in 
making his report to the Secretary of State of his Govern- 
ment, after detailing what had been done by him and 
those with whom he had been associated, said, ** I have 

* Brit. App., vol. I, p. 24S. 
« Brit. Case, p. 94. 

' Brit. App., vol. I, p. 246. 

* Brit. Case, App. 95. 

» Am. App., vol. VI, p. 405. 
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*' done about all that I can do to stop this vessel ; much 
'' more, I think, than this Government ought to require 
" any friendly Government to do. My counsel say I can 
•• do no more."* The United States confidently believe 
the Arbitrators will at once concur in this opinion of the 
Consul. 

The entire proof was in the possession of the Law 
Officers of the Crown on the 26th. Substantially it was all 
there on the 23d. The affidavit of Redden, presented after 
that date, simply confirmed the already existing proof. 
That it was sufficient, is shown by the opinion of the Law 
Officers of the Crown, given as soon as it was examined. 
Even the first letter of the Consul written on the 21st of 
June, and considered by the Law Officers on the 30th, 
was sufficient to show that ' ' grounds of reasonable sus- 
'* picion " existed at that time, and called for an enquiry 
into the truth. After that followed the letter of the 9th 
of July with its more particular statement of details ; then 
the affidavits of the ;^lst; then the affidavits of the 23rd 
and the pointed opinion of the most eminent Counsel ; 
then the affidavit of the 24th ; and at all times cautions 
by the officers of the United States against delay, and re- 
presentations of the extreme urgency of the case. The 
* vessel was in the dock. From the commencement, the 
builders were not disposed to reply to any question with 
reference to her destination after she left Liverpool. As 
early as the 21st of July it was known to the Collector she 
had her coal on board, and might leave any hour she 
pleased.* 

On the 23d the Commissioners of Customs were advised 
** that she was ready for sea in all respects, with a crew 

* Brit. App., vol. 1, p. 346. 

« Edwards to Commrs. of Customs., Brit. App., vol. I, p. 188. 
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• ' of fifty men on board ; she may sail at any time. " * On 
the 28th she was moved from the dock into the river; 
the men had taken their clothes and beds on board, and 
received orders to hold themselves in readiness at any 
moment. She had no register or clearance, but the C!ol- 
lector said that was not necessary and that she could go 
anywhere witliout.* She remained at anchor in the river 
until 11 or 12 o'clock of the 29th and •* was seen firom the 
** shore by thousands of persons."' The Customs officers 
were on board when she started and only left her when 
the tug left.* 

During all this time Her Majesty's Government was 
under its promise to Mr. Adams, made as early as the 
4th of July, that ** the officers at Liverpool will keep a 
** strict watch on the vessel and that any further infor- 
** mation that may be obtained concerning her will be 
** forthwith reported.'** 

After the vessel had sailed, but not before, the Law 
Officers announced their opinion that, upon the evidence 
furnished by the United States, she should be detained.* 

At what hour in the day this opinion was actually 
given does not appear, but it was agreed upon on the 
evening of the 28th, the same day that the papers were 
considered."^ It was said by Earl Russell to Mr Adams 
at a conference on the 31st of July that a ** delay in de- 
'* termining upon it [the decision] had most unex- 

1 Squarey to Gardner, Brit. App., vol. I, p. 19i. 
« Dudley to Adams, Am. App. vol. VII, p. 7G. 
» Mr. Laird in the House of Commons, Am. App., vol. V, p. 6©4. 
* ibid.. Am. App., vol. IV, p. 528; Hansard, vol. CLXX, p. 90. 
» Brit. Case, p. 84. 
« Ibid., p. 95. 

' Sir Roundell Palmer in the House of Commons Aujf. 4, 1871. Am. 
Case, p. 373. 
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pectedly been caused by the sudden development of a 
malady of the Queen's Advocate, Sir John D. Harding, 
totally incapacitating him for the transaction of busi- 
ness. This had made it necessary to call in other 
parties, whose opinion had been at last given for the 
detention of the gunboat." * And in the British Case, 
it is said : ** One of Her Majesty's ordinary legal advis- 
ers, the Queen's Advocate, now deceased, was at that 
time seriously ill of a malady from which he never 
recovered, and this was mentioned at the time (on the 
31st July, 1862) by Lord Russell to Mr. Adams, as a 
circumstance which had occasioned some delay." * 

The United States find among the documents and evi- 
dence furnished by Her Majesty's Government for the 
information of the Arbitrators eight opinions, given by 
the Law Officers of the Crown previous to the 29th 
of July. Of these, all before that which was given on 
the 30th of June, upon the representation of Mr. Adams 
under date of the 23d, were signed by Sir John D. Harding, 
the Queen's Advdfcate, Sir William Atherton the Attorney 
General, and Sir Roundell Palmer, the Solicitor General, 
or by the Attorney General alone. That of the 30th of 
June was signed by the Attorney General and the Solic- 
itor General. From this circumstance the United States 
infer that the Queen's Advocate was unable to attend 
to his duties, as early as that date (the 30th June), and 
that then the opinion of the other distinguished gen- 
tlemen who were the legal advisers of Her Majesty 
was considered sufficient ; and they also infer that it was 
not necessary on the 23d of July to call in new parties, 

' Adams to Sewani, Brit. App , vol. I, 249 
' Page 118. 
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but only to call upon the old. The opinions previous to 
June 30th, will be found in British Appendix, vol. n, pages 
2, 16, 32, 91, 98, 100, 138 ; that of the 30th June, in 
vol. I, page 181. 

On the 28th of July the Solicitor of the Consul wrote the 
Secretary of the Commissioners of Customs that he had 
every reason to believe the vessel would sail on the 
29th ; and on the morning of the 29th telegraphed him, 
she had gone. The letter reached the Secretary before 
the telegram.* 

When this information was received, therefore, by the 
Commissioners of Customs, the vessel could not have 
been far from Liverpool, perhaps not yet out of sight 
of some of ** the thousands of persons" who '* from the 
** shore '* had seen her ** anchored in the river." Yet no 
order was given for her pursuit. In another case it 
might, but in the present ne United States are inclined 
to think it will not, surprise the Arbitrators to leam that 
the opinion of the Law Officers of the Crown advising 
the detention of the vessel, delivered at the Foreign 
Office on the 29th, was not made known to the Com- 
missioners of Customs ** until four p.m. on the 31st of 
" July, or two days after the Alabama had left the Mersey, 
** and twelve hours after she had finally sailed from 
** Moelfra Roads."' 

She was accompanied as she left Liverpool by the tug 
Hercules, that ** kept in sight of her . . until she lay to, 
** about a mile off the Bell Buoy, and about fourteen miles 
** from the Canning Dock/' The tug returned to Liver- 
pool about 7 p.m. of the 29th, bringing back from the 

* Brit. Case, p. 96. 

« Report Commrs. Customs, Brit. App., vol. I, p. 226. 
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'* new gunboat" *' some of Mr. Laird's workmen and 
riggers/'* 

On the morning of the 30th, the Consul called in per- 
son upon the Collector and informed him that the tug 
was then in port, having returned from the Alabama 
the evening previous; that she reported the Alabama 
cruising oflF Port Lynas, and that she (the tug) was then 
taking on board men and equipments to * * convey down 
to the gunboat. "* 

The Collector sent the Surveyor to the tug and he re- 
ported that he found a considerable number of .persons 
on deck, * * some of whom admitted to me that they were a 
** portion of the crew and were going to join the gunboat." 
He also informed the Collector that it was said she had 
cruised oflFPort Lynas the night before. • 

After this the Hercules left Liverpool and went to the 
Alabama, and finding at Beaumaris Bay about three 
o'clock in the afternoou of the 30th. She remained with 
her until about midnight and then returned to Liver- 
pool. " ♦ 

The tug was not followed. Her movements were not 
watched. No telegrams were sent to the Customs offi- 
cers or any other representative of Her Magesty's Govern- 
ment at Port Lynas, Beaumaris or any other station or 
district in the vicinity of where the Alabama was known 
to have been. She arrived near Port Lynas at Moelfra 
Roads at 7.30 in the evening of the 29th, and remained 
there at anchor until three o'clock in the morning of the 
:Ust.» 

* Brit. Case, p. SH 

* Brit. Case, p 96; Am. App., vol. VI, p. 4(n. 
» Brit. Case, p. 97. 

* !bid. 

5 Ibid., p. 98. 
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This was ascertained by the Collector at Beaumaris, 
and reported by him to the Secretary of the Customs on 
the 2nd of August in reply to a telegram addressed to 
him on the 1st. Had such telegram been sent on the 30tb, 
when the Consul informed the Collector at Liverpool of 
what had been learned from the tug, the vessel might 
have been- stopped. At least she could not have com- 
muoicated with the tug. This is apparent from what 
was done by the Collector at Beaumaris on the Ist, when 
he did receive his instructions.* 

Nothing was done until the 31st of July, when there was 
suggested to the Duke of Newcastle the propriety of 
sending the Governor of the Bahamas a copy of the 
report of the Law Officers of the Crown of the 29th ;• and 
at 7.30 p.m. a telegram was sent to the Customs oflScers 
at Cork to seize her if she arrived at that port.' 

On the 1st of August similar orders were sent to the 
ofScers at Beaumaris and Holyhead, the instructions to 
send them not having been given the evening before 
until after the telegraph offices to those places had been 
closed.' 

The first telegram to Cork was sent more than thirty 
hours after the Collector had been advised by the Sur- 
veyor of the port, who had obtained his information ftrom 
the master of the tug, that the Alabama had been the 
night before cruising off Port Lynas, and that the tug was 
about to start from Liverpool to meet her. The excuse for 
sending to Cork was, that Mr. Squarey on the 29th had 
advised the Collector he had reason to believe she had 

» Brit. Case, p. 98. 

« Brit. App. vol. I, p 202. 

5 ibid., p 805. 
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gone to Queenstown ; * but mention is omitted of the fact 
that afterwards advice had been received that, up to the 
time of the departure of the Hercules, on the 30th, she 
was at some point nearer to Liverpool at which she was 
to receive her crew and supplies firom the tug. 

In view of these facts, the United States believe the 
Arbitrators will have no dif^culty in agreeing with Earl 
RusseU in his opinion, as subsequently expressed to 
Mr. Adams, and reported by himself to Lord Lyons on 
the 27th of March 1863, that '' the cases of the Alabama 
and the Oreto were a scandal, and in some degree 
a reproach to our laws."* This opinion he repeated on 
the 16th February 1864, in the House of (Jommons when 
he said *' I say that here as I said it in that despatch. . . 
" I say that, having passed such a law in the year 1819, 
*' it is a scandal and a reproach that one of the belliger- 
*' ents in this American contest has been enabled, at 
'' the order of the Confederate Government, to fit out 
'* a vessel at Liverpool in such a way that she was ca- 
" pable of being made a vessel of war; that, after, going 
*• to another port in Her Msgesty's dominions to ship 
'* a portion of her crew, she proceeded to a port in neu- 
** tral territory, and there completed her crew and equip- 
' ' ment as a vessel of war, so that she has since been 
* ' able to capture and destroy innocent merchant vessels 
" belongiiig to the other belligerent. Having been thus 

* * equipped by an evasion of the law, I say it is a scandal 

* * to our law that we should not be able to prevent such 
** belligerent operations. "* 

1 Brit App., vol. I, p. 203. 

* Am.App., vol. I, p. 585; British Blue Book (Noith America), No.l, 1864, 
p. 4. 

> Am. App., vol. V, p. 528; Hansard's Pari. Deb., vol. CLXXIII, pp. 
634,635. 
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The Arbitrators will also readily find that the scandal 
was not the fault of the law, but of its execution. 

As was truly said by Mr. Cobden in the House of Com- 
mons, on another occasion (July 23d 1863), in re- 
ference to the iron-clads, ** I do not think it is very 
•* difficult to find out for what government any vessel 
which is being built in this country is intended, if it be 
intended for a government which can Intimately 
come to this country to buy a vessel."* And the 
same distinguished statesman on the same occasion said, 
and said truly : * * I perceive a fallacy which runs through 
*' Lord Russeirs dispatches and the solicitor general's 
'• speeches. They constantly confound two very different 
*• things, namely, the evidence necessary to detain a 
•* vessel, and the evidence necessary to convict a vessel. 
** The consequence is, that we reftise to interfere until 
*• Mr. Adams has brought forward conclusive evidence 
on oath that is sufficient to convict... The departure 
of that privateer [the Alabama] might have been pre- 
vented. That vessel, according to Lord Russell's 
dispatch, left the port of Liverpool without a clearance, 
clandestinely. . . . but the Government might have 
prevented that. They had grounds for suspicion and 
might have said to the Collector for the port : * Before 
" this vessel leaves or has her clearance we must be 
satisfied on these points ; ' and to prevent her leaving 
without a clearance, they might have put custom- 
" house officers onboard. I maintain that you have power 
** to do that under your Customs Consolidation Act. *' • 

That Act provides (sec. 13) ** that the Commissioners 

> Am. App., vol. v. p. 090. 
« !bid., p. fl93. 
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of Customs, or the Collector or Comptroller of any port 
under their directions, may station officers on boar(l 
any ship while within the limits of any port in thp 
United Kingdom;" and (section 145) that " before 
any ship shall depart in ballast from th^ United 
Kingdom for parts beyond the seas, not having afiy 
goods onboard except stores from the warehouse l^rne 
upon the victualling bill of such ship, nor any goods 
reported inwards for exportation in such «hip, the 
Collector or Comptroller shall clear such ship in 
ballast, by notifying such clearance and the date 
thereof on the victualling bill, and deliver the same to 
the Master of such ship as the clearance thereof, and 
the Master of such ship shall answer to the Collector or 
Comptroller such questions touching her departure and 
destination as shall be demanded of him.*' And again 
(section 146), •' Any officers of Customs may go on 
board any ship after clearance outwards within the 
limits of any port in the United Kingdom, or within 
four leagues of the coast thereof and may demand the 
ship's clearance." * It is true there is no provision for a 
forfeiture of the ship, and perhaps at that time there 
was no penalty imposed upon a master for a failure to 
comply with these provisions, but when Her Majesty's 
Government enacts that ** before any ship shall depart " 
from the United Kingdom certain things shall have been 
done, there will be found somewhere, the United States 
believe, some power by which she can be detained until 
such things are done. 

Subsequently, in the case of the Laird iron-clads 
the law as it stood when the Alabama escaped was used 
and made effectual. When the Government was after- 

> Am. App. Counter-Case, 1158, 1165, 1166. 
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wards called upon in the House of Commons to answer 
for the seizure of those vessels, and enquired of as to the 
authority by which it was made, an elaborate and conclu- 
sive reply was given by the Attorney General in the speech 
from which extracts have already been presented for the 
consideration of the Arbitrators. * 

Now what was done in the case of the ironclads? 
Earl Russell requested the Secretary of the Treasury to 
move the Lords Commissioners of the Treasury to 
desire that those vessels may be prevented firom leav- 
ing the port of Liverpool until satisfactory evidence can 
be given as to their destination ; or, at all events, until 
the inquiries which are now being prosecuted with a 
view to obtain such evidence shall have been brought to 
a conclusion." " 
In consequence of this request, one of Her Msgesty*s 
ships-of-war was placed on the watch, and the vessels did 
not leave port. Had the law been executed in the same 
manner with respect to the Alabama, the present Tri- 
bunal would never have been called upon to consider 
the subject now under discussion. When the builders 
appeared not disposed to reply to any question with 
reference to her destination after leaving port, there 
were reasonable grounds for supposing that the destina- 
tion was an illegal one, and the Lords Commissioners of 

» Ante, pp. 78. 88. 

> Brit. App., vol. II, p. 352. On the 26tli October, 1863, the Law 
Officers of the Crown, on being enquired of as *' to the course which 
under the circumstances . . . should be adopted *' by Her Majesty's 
G vemment ]n respect to these ironclads, replied, ** We are of opiaion 
that it is competent to them to direct those vessels to be detained in 
any place which the Commissioners of Her Majesty^s Customs may 
think fit to order under section 223 of 16 and 17 Vict., cap. 107 (the 
Customs Law Consolidation Act) ; which is incorporated by referenoe 
into ihe Foreign Enlistment Act, 59 Geo. Hi., cap. 69, sec. ir Brit. 
App,. vol. II, p. 419. 
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the Treasury could and should have been moved to pre- 
vent her leaving until satisfactory evidence was given that 
it was lawful. 

Much stress is laid in the case presented by Her Maj- 
esty's Government upon the fact, that while the attention 
of Mr. Adams and the Consul had long been given to the 
vessel and she was launched as early as the 15th of May, 
no representation had been made to Earl Russell in res- 
pect to her until the 23d of June, and this is considered of 

sufficient importance to be made the subject of a second 
reference in the Counter-Case. 

The 23d of June, the Arbitrators will notice, was more 
than one month before she sailed ; sufficient time certainly 
to have enabled the Government to detain her, if it had 
been so inclined, upon information after that time ob- 
tained. But it will also be remembered that the vessel had 
not escaped the notice of the Customs Officers, * and they 
took no action, although it was but a few weeks before 
that the Oreto had been permitted to escape and was then 
known to have arrived at Nassau, a port entirely incon- 
sistent with an innocent destination. In fact, on the morn- 
ing of the 28th of July, the day before the Alabama sailed, 
and before she was moved out of the dock into the river, 
the Journal of Commerce, one of the public prints at Liver- 
pool, contained an account of the proceedings which were 
being carried on against the Oreto at Nassau." 

It was not time for action the officers of the Government 
required, but inclination. 

Again it is said, she was not overtaken by the 
Tuscarora, which had been brought to Southampton by 
Mr. Adams for the very purpose of intercepting her ; 

> Brit. Case, p. 83. 

' Am. App., vol. VIL p. IB. 
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•• which you can follow with the chance of catching 
•* it." * 

Especially does this difficulty exist if the laws and 
regulations of neutrality are not strictly enforced. 
In January, 1863 Commodore Wilkes of the United 
States Navy wrote to the Secretaryjof the Navy of his Gov- 
ernment : * • The fact of the Florida having but a few days 
coal, makes me anxious to have our vessels oif the 
Martinique, which is the only island they can hope to 
get any coal or supplies at, th^ English Islands being 
cut oflF under the rules of Her Msgesty for some sixty 
days yet, which precludes the possibility, unless by 
some chicanery or fraud, the hope of their getting 
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** coal and comfort there ; therefore the Island of Mar- 
'' tinique it seems to me to be the only one to which 
** they will attempt to resort." ■ The Florida did get 
coal at Barbados, an English island, and the plans of 
Commodore Wilkes, failed. 

The Alabama having escaped, the British steamship 
Bahama cleared on the 13th of August from Liverpool 
for Nassau with her armament, shipped by Fawcett, 
Preston and Co. ' The Bahama also had on board 
Captain Raphael Semmes, who afterwards commanded 
the Alabama, and some officers and seamen, as passen- 
gers.* The English barque Agrippina also cleared from 
London in August for Demerara with a cargo of coal 
and munitions of war. • 

At Angra Bay, in the Azores, which ** had been used and 

1 Am. App., vol. V, p. 690. 

* Am. App., vol. VI, p. 338 

» Brit. Case, pp. 100, 101 104. 
^ Ibid., p. 104. 

* Ibid. 
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'' abused by corsairs and pirates during centuries/** 
on the 22d and 23d of August, this armament, coal, am- 
munition and stores, and these officers and seamen were 
transferred, under the British flag, from these vessels 
to the Alabama. On the 24th, Captain Semmes with 
his officers, took possession of the Alabama and mus- 
tered the crew, eighty four in number and mostly British 
subjects. ' The English ensign was hauled down and 
the flag of the insurgents hoisted.* Thus armed, man- 
ned and equipped, the Alabama sailed from the Azores 
as a cruiser of the insurgents. 

On the 18th of November she arrived at Martinique, 
and anchored in the harbor of Fort de France.* She went 
there to coal, arrangements having been made to meet the 
barque Agrippina (the same that had taken part of her 
outfit to Angra) which had arrived about one week 
previous with a cargo of coal from an English port.* 
On the 5th of September Mr. Adams had forwarded to 
Earl Russell a letter from the Consul at Liverpool, stating 
that the Agrippina was to carry out another cargo of coal 
to the Alabama. On the 25th the Commissioners of 
Customs informed the Lords Commissioners of the 
Treasury that they had no power to interfere. • 

The Agrippina left port upon the order of Captain 
Semmes to get under way forthwith and proceed to a 
new place of rendezvous, as **it would not do for 
** him to think of coaling in Martinique under the cir- 

* Am. Ai^p. C.-Case, p. 1013. 

* Br.t. Case, p. 105. 

' Brit. App., vol. I, p. 214; Brit Case, p. 103. 

* Brit. Case, p. 107, 

* Brit. App., vol. I, p. 257; Am. App., vol. VI, p. 491. 

* Brit. App., vol. I, p. 213. 
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cumstances." * Martinique was under the jurisdiction of 
the French Government and not under that of Her 
Majesty. 

On the evening of the 19th the Alabama herself left 
port, the United States steamer San Jacinto having ap- 
peared in the ofBng.* On the afternoon of the 20th she 
joined the Agrippina, and the two ran together to 
their concerted anchorage in Blanquilla, "one of those 
*' little coral islands that skirt the South American coast, 
•* not yet fully adapted to habitation of man." • 

They remained there five days, the Alabama coaling 
and making other necessary preparations for sea, when 
the coal ship, which had still another supply of coal on 
board was dispatched to another rendezvous, the Areas, 
little islands in the Gulf of Mexico, off the coast of 
Yucatan.* This new rendezvous was reached by both 
vessels on the 23d of December.* The Alabama remained 
at the Areas a week, coaling, repairing and refitting. At 
the end of that time the Agrippina was put under sailing 
orders for Liverpool to report to Captain Bullock for 
another cargo of coal to be delivered at Fernando de 
Noronha, another rendezvous agreed upon.* 

On the 11th of January Captain Semmes engaged and 
sunk the United States gunboat Hatteras twenty five 
miles south east of Galveston, Texas, one of the ports of 
the insurgents. In the engagement the Alabama receiv- 
ed ** six large shot-holes at the water line. 

* Am. App., vol. VI, p. 491. 
« Brit. Case, p 107. 
» Am. App., vol. VI, p, 491. 

* ibid. 
s Ibid. 

" Am. App., vol. VI, pp. 492, 493. 
' Brit. App., vol. I, p. 264. 
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** the Law Officers drew from the facts laid before them 
* * with respect to the vessel when she lay at Birkenhead . " * 

This was after it was known that the Alabama had 
been armed and equipped and had started on her cruise, 
as that fact was communicated by Mr. Adams to Earl Rus- 
sell on the 4th of September. ■ 

After the necessary correspendence between the naval 
officer at Jamaica and the Lieutenant Governor of the 
Island, the permission to repair asked for by Captain 
Semmes on his arrival was granted.' This was reported to 
the Government of Her Msgesty, and on the 14th of Febru- 
ary, Earl Russell informed the Duke of Newcastle that, 
in his opinion, the proceedings of the Governor should be 
approved, but he trusted ** the Alabama has been warned 
•* to depart as soon as the necessary repairs are fin- 
*• ished."* 

When the Alabama arrived at Jamaica, although she 
had on board the officers and men of the Hatteras as 
prisoners, four officers of Her Majesty's ship Challenger, 
four of the Cygnet, and one of the Greyhound, went on 
board of her upon visits of courtesy,* and the band played 
the tune called ''Dixie's Land"' as a compliment to her, 
*' because it is the ordinary usage and custom among 
*' the navies of civilized nations to play complimentary 
** tunes to each other on such occasions." • It may have 
been done by the junior officers, '* entirely from thought- 
** lessness," and that the ** inconsiderate young man who 
** ordered 'Dixie's Land' to be played" was ** severely 

» Brit. App., vol. I, p. 812. 

« /6id.,p. 209. 

» Ibid., p. 264. 

* Ibid,, p. 268. 

8 Ibid., p. 269. 

« Ibid., p. 270. 
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•* reprimanded ; " yet it was done* wd the most cordial 
relations were at once established belveen the officerd 
of all these ships (the English squadron) %Dd those of 
the Alabama." * 

*' The fractures made by six large shot or abaU near 
** the water line .... required extensive repainkwhich 
'' could not be completed by the unskilAil wofkMfim. 
'' hired here before late in the afternoon of the SSttu 
'' and the Alabama sailed at 8.30 of the same evening.^ 
She ' ' was treated . . . exactly as I [the naval com- 
*' mander at the station] shall act towards any United 
'* States man-of-war that may hereafter call here.'*" Why- 
she did not remain longer may be inferred from what Cap- 
tain Semmes said to the Vice-Admiral on his arrival, 
which was , ** if I remain here an hour more than can be 
** avoided I shall run the risk of finding a squadron of 
'* my enemies outside, for no doubt they will be in 
** pursuit of me immediately. "* 

She arrived at the harbor of Rata Island near the 
Island of Fernando de Noronha,* in the jurisdiction of 
His Majesty the Emperor of Brazil, on the 4th of April, 
expecting there to meet the Agrippina with coal. That 
vessel did not arrive and Captain Semmes supplied him- 
self from one of his prizes taken on the day before he 
entered the port. * 

While at these Islands waiting for his coal, Captain 
Semmes cruised in the neighborhood and captured two 
vessels near the shore, and, as was claimed, within the 

^ Am. App., vol. VI, p. 493. 

« Brit. App., vol. I, p. 269. 

s ibid,, p. 264. 

* ibii., p. 2T6. 

» Am. App., vol. VI, p, 493; Brit. App., Vol. I, p. 2?2. 
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territorial waters. He was entertained by the Ooyemor 
and provided with horses to go about the Island. The 
Governor retamed his official visit in uniform. Upon 
this becoming known to the President of Pemambuco, 
he '' dispatched an officer in the Brazilian steam vessel 
* ' Mamanguape toenquire into these statements, to require 
'* Captain Semmes to leave the Island within twenty four 
'' hours, and to supersede the Governor if what had been 
'' asserted should prove to be true. '* ' 

The enquiry was made, the Governor dismissed, and 
the Alabama ordered to leave the islands.* 

This action of the President of the province was approv- 
ed by the Government of His Majesty the Emperor* 

On the 11th of May, the Alabama arrived at Bahia. 
The barque Castor was also there with coal, but the Gov- 
ernment ''taking into consideration the circumstances 
'* of suspecting that the barque had gone direct to that 
'* port by preconcerted agreement, reftised permission 
'* decisively to the commander of the Alabama, who had 
" asked to be permitted to receive the coal fh>m on board 
*• the barque."* 

She arrived at Bahia after the proceedings were com- 
menced to investigate the facts imputed to her at Fernando 
de Noronha, but before their conclusion. Upon their 
conclusion an order was made that ** the Alabama shall 
** no more be admitted in any port of the Empire. She 
** would have suffered the same exclusion fVom Bahia 
if she had not presented herself at that port even 
before proof of her culpability could be obtained, and 

* Brit. App., vol. I. p. 272. 
« Ibi'i., p. 277. 
» Ib'd. 

* /did., p. 293. 
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•* before the Imperial Government, surprised by such 
** audacity, could have been enabled to take measures 

* * concerning the penalty which in such cases ought to 
•• be applied."* . 

On the 29th of July the Alabama appeared in Saldanha 
Bay, in the Cape Colony and thus came once more with- 
in the jurisdiction of Her Msgesty's Grovemment.* On 
the 1st of August, Captain Semmes availed himself of 

* * an opportunity offered by the coasting schooner Atlas 
** to communicate with the Cape," and informed the Gov- 
ernor that he had arrived in the Bay ** for the purpose 
of eflFecting some necessary repairs. " • On the 4th of the 
same month the Consul of the United States also inform- 
ed the Governor of the presence of the Alabama in the 
Bay, and asked that she *' should be at once seized and 
•* sent to England, from whence she clandestinely escap- 
** ed." * The Governor caused a reply to be sent on the 
next day to the effect that he * * has no instructions, neither 
*• has he any authority, to seize or detain that vessel.'* ■ 

At two o'clock in the afternoon of the same day (the 
5th) she appeared off Cape Town, and, at the entrance of 
Table Bay, within sight of the town and hundreds of per- 
sons, captured the American barque Sea Bride.* 

This was made known to the Governor at once by the 
United States Consul, who claimed that the capture was 
** clearly within British Waters. " ' The Governor caused 
enquiries to be made of the captain of the Alabama and 

» Brit. App., vol. L p. 299. 

« Brit. Case, p. 111. 

» Brit. App., vol. I, p. 308. 

* ibid., p. 301. 

^ Ibid. 

« ibid. 

7 ibid, p., 312. 
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also of the port-captain and other persons, and satisfied 
himself that the *'the vessels were not less than four 
miles, distant from land." * It was not denied, however, 
that this was in full sight from the town. . Indeed that was 
shown to be the case by the statements of all who were 
enquired of by the Governor. • 

After this capture on the 5th, the Alabama came into 
Table Bay, and Captain Semmes at once announced to the 
Governor that he had come in for ** supplies and repairs," 
and asked leave to ** land prisoners/' On being enquir- 
ed of by the Governor as to the ** nature and extent of 
supplies and repairs " required, he replied : ** I shall 
need some provisions for my crew, .... and as for 
repairs* my boilers need some iron work to be done, 
and my bends require caulking, being quite open. I 
propose to take on board the necessary materials here, 
and to proceed with all dispatch to Simon's Bay for 
the purpose of making these repairs." • 

The vessel remained at Table Bay three days and then 
went to Simon's Bay, also in Her Majesty's dominions, to 
caulk and refit, arriving there on the 9th. On the way 
over Captain Semmes chased and captured another 
American vessel, but ** on my pointing out to him," says 
Rear Admiral Walker, *' that he had done so in neutral 
waters, he assured me that it was quite unintentional , 
and, beingat a distance from the land, he did not observe 
that he had got within three miles of an imaginary 
line drawn from the Cape of Good Hope to Cape 
Hanglip, but on discovering it, he did not detain the 

* Brit. App., vol. I, p. 313. 
» tbid., pp.318, 319. 
3 Ibid , p. 314. 
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** vessel/* This explanation was considered suffi- 
cient.* 

After the capture of the Sea Bride, she was brought 
within a mile and a half of the shore.* Upon the repre- 
sentation of this fact by the Consul of the United States to 
the Governor, he at once replied that he did not feel war- 
ranted in taking steps to remove the prize crew,» upon 
the ground, as he afterwards said, that the vessel was 
brought in through ** inadvertence."* 

After his arrival at Cape Town on the 5th, Captain 
Semmes ** mentioned to the Governor " that he had left 
** outside one of his prizes previously taken, the 
** Tuscaloosa, which he had equipped and fitted as a 
*• tender, and had ordered to meet him in Simon's Bay, 
*• as she also stood in need of supplies." • 

On the 8th this vessel arrived at Simon's Bay. She was 
** a barque of five hundred tons, with two small rifled 
** twelve-pounder guns and ten men, and was captured 
** by the Alabama on the 21st of June last, oflF the coast of 
** Brazil: cargo of wool still on board."* She had never 
been condemned by a prize court, but had been commis- 
sioned by Captain Semmes on the high seas as a tender to 
his ship, on^ of his lieutenants having been placed in 
command.'' The Attorney General of the Colony was of 
the opinion that ** if the vessel received the two guns from 

* Brit. App., vol. I. p. 307. 
« ibid., p. 316. 

' Itnd., p. 317. 

* ibid., p. 329. 

» Brit. Case, p. 113- 

« Brit. App., vol. I, p. 310 

" Ibid. . p. 308. 
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* the Alabama, or other Confederate vessel of war, or if 
' the person in command of her has a commission of 

* war, or if she be commanded by an officer of the 

* Confederate Navy, in any of these cases there will be 

* a sufficient setting forth as a vessel of war to justify 

* her being held to be a ship-of-war/' And she was ad- 
mitted into the harbour as such.* 

The Tuscaloosa remained at Simon's Bay until the 
morning of the 14th and the Alabama until noon 
of the 15th. * The Tuscaloosa went to Saldanha Bay, 
where she found the Sea Bride driven there as was said 
by stress of weather. Both vessels remained two 
days then proceeded to Angra Pequena on the west coast 
of Africa, where they were afterwards joined by the Ala- 
bama. On leaving the Bay they were communicated 
with by a steamer. The Sea Bride and her cargo were 
sold at Angra Pequena to an English subject who resided 
at Cape Town. The Tuscaloosa also landed there her 
cargo of wool. ' 

The Tuscaloosa and Sea Bride were ordered to 
Angra Pequena by Captain Semmes. '*The object of 
sending the Tuscaloosa there was to get wool taken 
out of her and replaced by ballast... Captain Semmes 
had previously had an offer for the Sea Bride which 
he resolved to accept.... A day was fixed for both 
the Tuscaloosa and Sea Bride to be at anchor in 
the harbor ot Angra Pequena. Upon that day Cap- 
tain Semmes took in the Alabama, met the parties who 



« Brit App., vol. I, p. 311. 
* Brit. Ca.se, p. 113. 

=» Forejth to Walker, Brit. App., vol. 1, p. 3-24; Walker to Admiralty, 
ibid., p. 325. 
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had made him the ofl'er (or the Sea Bride and comple- 
ted the sale of her The wool was takeu out of 

the Tuscaloosa and landed . . . and is now [Sept. 
19th] on its way to market." * 

The account of the transaction as given by Captain 
Semmes himself is as follows : ** The Tuscaloosa went to 
sea at daylight on the 14th, and we followed her in the 
Alabama the next day. The former was to proceed to 
Saldanha Bay, and thence take the Sea Bride with her 
to one of the uninhabited harbors, some distance to the 
north ward, and the Alabama was to follow her 
thilher after a cruise of a few days off the Cape. At 
length, when I supposed the Tuscaloosa and the Sea 
Bride had reached their destination, I filled away and 
lollowod them. On the morning of the 28th of 
August we sighted the land, after having been delayed 
by a dense fog for twenty four hours, and in the 
course of the aflernoon we ran into the Bay of An- 
graPequena and anchored. This was our point of 
rendezvous. I found the Tuscaloosa and the Sea Bride 
both at anchor. I had at last found a port into which 
I could take a prize. 1 was now, in short, among the 
Hottentots, no civilized nation claiming jurisdic- 
tion over the waters in which I was anchored. 
When at Cape Town an English merchant had 
visited me, and made overtures for the purchase of 
the Sea Bride and her cargo. He was willing to 
run the risk of non-condemnation by a prize court, and 
I could put him in possession of the prize, he said, at 
som€» inlet on the coast of Africa without the jurisdic- 
tion of any civilized power. 1 made the sale to him. 
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He was to repair to the given rendezvous in his own 
vessel, and I found him here, according to his agree- 
ment, with the stipulated price — about one third the 
value of the ship and cargo — in good English sov- 
ereigns, which, uponbeing counted, were turned over to 
the paymaster for the military chest. The purchaser 
was then put in possession of the prize. I had made 
an arrangement with other parties for the sale of the 
wool still remaining on board the Tuscaloosa. This 
wool was to be landed at Angra Pequena also, the pur- 
chaser agreeing to ship it to Europe, and credit the 
Confederate States with two thirds of the pro- 
*' ceeds.'" 

On the 16th of September the Alabama again arrived at 
Simon's Bay. ' Upon his arrival Captain Semmes im- 
mediately waited upon Hear Admiral Walker and 
*' frankly explained *' to him, as the Admiral reported 
to the Secretary of the Admiralty on the 17th, his pro- 
ceedings at Angra Pequena. ' On the 19th a full 
account, as given by Captain Semmes to a reporter on the 
18th, was published in the Cape Town Argus.'' 

Captain Semmes returned to the port at Simon's Bay 
** for coal, some provisions and to repair her condensing 
*' apparatus/' ' He would not have come back there, 
*' but his condensing apparatus got out of order.'' * 

The Alabama remained in port until three p. m.. of the 
24th, when, having completed her repairs and taken ons^ 

* Am. App., vol. VI, p. 498. 

* Brit, Case, p. 115. 

' Brit. App., vol. I, p. 325 

* Am. App., vol. VI, p. 453. 

* Brit. App., vol. VI. p. 325. 
« Am. App., vol. VI, p. 155. 
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supply of coal, she sailed for the Indian seas. ** The 
* ' officers of the station were as courteous " as before, and 
Captain Semmes renewed his * * very pleasant inter- 
** course with the Admiral's family." * 

On the 22d of December she arrived at Singapore, also 
within the jurisdiction of Her Majesty's Government, and 
was supplied with coal and provisions. While there, some 
of the crew having deserted, Captain Semmes ** permit- 
** ted half a dozen picked fellows to come on board, to be 
•* shipped as soon as we should get out into the strait."* 

On the 20th of March the Alabama again arrived at 
Simon's Bay. Captain Semmes was '* permitted to re- 
** ceive a supply of coal, and complete provisions," after 
which he put to sea on the 25th.' From there she pro- 
ceeded to Cherbourg in France, at which place she arrived 
on the 11th of June. On the 19th she left that port to 
engage the United States steamer Kearsage, and was sunk 
in the engagement, many of her officers escaping to 
Great Britain in an English yacht which came out from 
Cherbourg to witness the action.* 

Thus it will be seen that in a cruise of about two years, 
the Alabama received all her repairs, previous to her arri- 
val at Cherbourg (except such as could be made in the 
open sea or at anchorages found in uninhabited islands), 
in the ports of Great Britain. She was supplied with coal 
from Great Britain exclusively, except once when it was 
taken from one of her prizes and once at Bahia. This last 
would not, however, have been allowed, had the facts in 



* Am. App.,vol. VI, p. 499, 
> /ftti., p. 501. 

' Brit. App., vol. I, p. 372. 

* Brit. Caso. p. 116. 
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relation to her conduct in the waters of His Majesty, the 
Emperor of Brazil, been known at the time. Having made 
** Rata Island the base of her operations; for to that 
** place she carried prizes, and from thence proceeded to 
** make others, which she ordered to be burnt, after having 
** kept them there some days at the anchorage place of 
** that island;** His Majesty the Emperor of Brazil 
*' ordered that the said steamer be no more received in 
* * any port of the Empire."* 

The *' toleration " of such abuses was, in the opinion 
of His Majesty, ** equivalent to permitting the ports of 
the Empire to serve as bases for operations for the bel- 
ligerents."' Therefore, this first '* disrespect to the 
sovereignty" of that Empire was followed as soon as 
discovered by a peremptory order of banishment. 

The United States ask the Arbitrators to contrast this 
conduct with that of the Government of Her Majesty 

This vessel was built and specially adapted to war- 
like use in Great Britain, and in violation of the laws 
of that sovereignty. She sailed from a port in that 
sovereignty, unarmed but fitted in all respects to receive 
her armament; she escaped after her detention by the 
Government had been determined upon ; her armament 
was constructed in Great Britain ; her ammunition, stores 
and crew were all provided there; these were shipped by 
the insurgents on board of English vessels in English 
ports, transported to the waters of another government, 
under the English flag, and there transferred. After her 
cruise commenced, her coal was supplied from Great 

> Brit. App., vol. I, p. 295. 
* /ftirf., p. 294. 
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Britain in Eni^lish vessels despatched from English ports 
with instructions to proceed to places of rendezTous 
arrangtd by ** |.reconcerted agreement "through agents of 
the insurgents, having their places of business, and car- 
rying on the operations of their Government, upon En- 
glish soil. 

She sailed a distance of more than fifteen hundred 
miles to reach an English port after an engage- 
ment with the enemy only twenty five miles 
from one of her own ports, in order to repair 
damages and refit. While cruising along the coast 
going from one port to another in British jurisdiction, 
within cannon shot of the shore, an^l in sight of the town 
in which was located the seat of the Colonial Government 
of Her Majesty, she captured an innocent merchantman 
and '* inadvertently'' brought it within the territorial 
jurisdiction of Iler Majesty. While again coasting be- 
tween other ports of Her Majesty's dominions she again 
chased and detained another merchantman, but upon 
being informed by one of the officers of Her Majesty's 
navy that this was within the jurisdiction of Her Maj- 
esty the captain again put in a plea of ** inadvertence " 
and released his prize. 

She brought an uncondemned prize into a port of 
Her Majesty under pretence of a commission as a tender; 
her officers there made contracts for the sale to Her Maj- 
esty's subjects of the prize cargo of this so-called tender, 
and of the prize vessel and cargo taken within sight of 
the land; and, in pursuance of an arrangement made in 
port, proceeded to an unfrequented island, and com- 
pleted the sale of the uncondemned prizes by delivery 
and receipt of the purchase money ; and afterwards, in 
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an English port, her captain *' permitted'' a few picked 
fellows to come on board for "shipment " outside of the 
jurisdiction. 

All these facts, save perhaps the last, were made known 
to Her Majesty's Government as soon as they occurred, yet 
no ** disrespect to the sovereignty " of Her Majesty was 
discovered; such practices were ** tolerated ;'' the vessel 
with her officers were at all times and on all occasions 
admitted without hesitation to the hospitalities of all 
British ports, and ** treated exactly as any United States 
'' man-of-war would have been." In short, she was per- 
mitted at all times to do in the ports of Great Britain 
what, in the opinion of His Majesty the Emperor of Brazil, 
was "equivalent" to their use as the bases of belligerent 
operations. During all this time no instructions were 
ever issued from the Home Government which could in 
any manner whatever embarrass the operations of a 
ves.^el whose government had so persistently abused and 
insulted the power and sovereignty of Her Majesty. 

As to this vessel, therefore, the United States believe 
tiie Arbitrators will find that she was not only constructed 
and specially adapted to warlike use within HerMajes 
ty's jurisdiction, and that due diligence was not used to 
prevent hor departure therefrom, but that after her de- 
parture she was permitted to use the ports and waters of 
Her Majesty as a base of naval operations against the 
United States. 

As has been seen, the Tuscaloosa was commissioned 
as her tender. Before hor arrival within the jurisdic- 
tion of Her Majesty's Government at the Gape of Good 
IIoj)e, she had captured and released upon ransom-bond 
ono v(^ssel. After hor visit and supplies there, on the 
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13th of September, 1863, she captured and destroyed on 
more. As to her, Great Britain permitted her ports to k 
Qsedasabase of belligerent operations. In addition I 
this, having been commissioned by the Alabama, he 
acts are to be treated as the acts of her principal. 



VITI. 



THE GEORGIA 



This vessel was built at Dumbarton, on the Clyde, a few 
miles below Glasgow, by William. Denny and Brothers. * 
She was launched on the 10th of January, 1863, and was 
then called the Virginia. A Miss North, daughter of 
Captain North of the insurgent states, was prominent 
at the launch and gave the ship her name. • All this 
was reported by the Consul at Glasgow to Mr. Seward on 
the 16th of January. » On the 9th of October, 1862, 
Mr. Adams communicated to Earl Russell a copy of an in- 
tercepted letter from the insurgent Secretary of the Navy 
to Captain North, which fully explained the position 
that gentleman occupied towards the insurgents. * 

* Brit. App., vol. I, p. 423. 

* Am. App., vol. VI, p. 503. 
» Ibid, 

* Brit. App., vol. I, p. 216. 
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On the 12tli of February an article in the form of a 
communication appeared in the London Daily News ad- 
dressed to Lord Palmerston, then at the head of Her 
Majesty's Government, in which the attention of his 
Lordship was particularly called to the great activity in 
the ship-building yards for the construction of a fleet of 
war steamers alleged to be for the ** Emperor of China. " 
Among others, mention was specially made of the two 
*' iron clads " in the vard of the Messrs. Laird, and also 
of a steam ram, afterwards the Pampero (or Canton), 
being built by Thompson, Brothers, at Glasgow, where 
were subsequently, when they were approaching com- 
pletion, seized and detained by the Government In this 
article it is expressly stated, that '* the term ' Chinese' is 
'* in general use in the building-yards of the Clyde and 
** the Mersey, to designate the Confederates, and the 
*' * Emperor of China ' has no other signification, in this 
** connexion, than to personify Jefferson Davis/' * 

The Virginia is also specially mentioned as one of this 
class of vessels, and it is then stated that '* the Govern- 
** ment, indeed, pr(»fesses a policy of non-interference; 
*' but such a profession is neutralised by the moral sup- 
'* port which the noble Lord, the Secretary of Foreign 
** Affairs, lends to the rebellion, when, in his place in 
** Parliament, he expresses the view that the * subjugation 
** of the South by the North would be a great calamity/" 
OiJ the 17th of February, another article appeared as a 
communication in the same paper, addressed in the same 
form, in which this language is used: *' It is simply 
** incredible that it [the Government] alone is not 
'* cognizant of facts notorious in commercial circles, and 

' Am. App., vol. VI, p, 505. 
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the evidence of which is more easily accessible to its 
agents than to lookers on/* * 

It is quite true that these were anooymous communica- 
tions in a newspaper, but ^the newspaper was one of a 
large circulation, and important political influence in 
London, and the articles professed to state facts. One 
of these facts was, that many vessels were being built 
in Great Britain, intended for vessels of war; and another, 
that it was pretended they were for the Emperor of China. 

The Oreto and the Alabama had before that time escaped 
from English ports under pretence of being intended for 
foreign governments. They were then under the flag of 
the insurgents, engaged in the destruction of the com- 
merce of the United States. 

It now appears, that Her Majesty's Government had 

ample means within its own control of determining 

which of the vessels referred to in these articles was and 

which was not intended for '* the Emperor of China." 

The real Chinese Government had an *' agency ** at 

** 6, Little George Street, Westminster, London.*' As 

early as the 10th of September, 1862, Earl Russell caused 

a letter to be addressed to Mr. Lay ' ' Inspector General 

** of Chinese Customs, then on leave in England,"* 

in which it was said : "It appears to Her Majesty's 

' Government, that unless you are already provided 

* with a written authority from the Chinese Govern- 

' ment for the steps which you are taking to pro- 

' vide that Government with naval assistance, you 

' should procure such authority ; and I am accordingly 

to request, that you will take steps for obtaining 

• Am. App., vol. VI, p. 509. 

* Brit. Case, p. 47. 
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" such authority, as soon as possible, although, in th 
" meanwhile, Her Majesty's Government are prepared ti 
" act on the assurances of Mr. Brace, and not inter 
" pose any delay in your proceedings. " ' 

The Mr. Bruce referred to in this letter, the Vuitet 
States infer from the cnrrespondence which afterwanii 
occurred, to have been Sir Frederick Bruce, who wa 
at that time the representative of Her Mjues^'s Govern- 
ment at Pekin, and who subsequently succeeded Lon 
Lyons at Washington. 

On the 9th of October, Mr. Lay addressed a letter t< 
the Foreign Offlce from the "Chinese Government Agency 
" 6, Little George Street, Westminster," a copy of whict 
is as follows : 

" My absence from England has prevented my receiv- 
" iDg before yesterday yourletterofthe 10th September. 
" With reference to Earl Russell's desire thati should 
" obtain a written authority flrom the Chinese Govern- 
' ' ment for the steps I am taking to provide it with navai 
" assistance, I have the honor to state that I hold sucti 
" written authority, dated the 15th March 1862, from mj 
" /oci(m/e«e»s,Mr. Hart, topiirchasfiandequipasteam fleet, 
" in accordance with instructions from the Imperial Gov- 
" ernment. Ihavesincereceivedregularremittancesfroni 
" the foreign customs for that purpose, by direction ol 
" Prince Kung. I may add for his Lordship's informa- 
" tJon, that on the 28th June last, I received througt 
' ' Mr. Hart, a despatch from the Chinese Foreign Offlw 
" relative to the proposed fleet. This despatch prays th( 
" Inspector General of Customs in earnest terms toast 

' Brit. App.. vol. II, p. 681. 
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the utmost despatch in procuring the vessels. It 
repeats the instructions issued to the Governors of 
various provinces as to the amounts to be contributed 
by them towards the cost of the fleet ; refers to the 
Emperor's anxiety that no time be lost; and closes with 
a second earnest appeal to the Inspector General for 
these reasons * not to lose a day. ' With respect to 
the flag for the fleet, I have written for precise au- 
thority. As soon as I receive it, I will not fail to apprize 
Earl Russell of the fact. " * 

The subsequent correspondence preceding the 17th 
February, 1863, is not given by Her Magesty's Govern- 
ment in the Documents and Evidence presented for the 
consideration of the Arbitrators ; but it is stated in the 
British Case, on page 47, that ** in March, 1862, the 
Chinese Government gave authority to Mr. Lay, Inspec- 
tor General of Chinese Customs then on leave in Eng- 
land, to purchase and equip a steam fleet for the Em- 
peror's service, and a sum of money was placed at his 
disposal for the purpose. Mr. Lay accordingly entered 
into an agreement with Captain Sherard Osborn, 
an officer in Her Majesty's Navy, according to which the 
latter was to take command-in-chief of the fleet, re- 
ceiving orders from the Chinese Government through 
Mr. Lay. Her Majesty's Government, by orders in 
Council, gave permission to enlist officers and men for 
this service." 

The United States cannot state with certainty that such 
was the fact, but they have reason to believe that some 
of the vessels mentioned in the first article above refer- 
red to, published in the London Daily News, were, in fact, 

» Brit. App., vol. II, p 681. 
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duty at once, to demand the ** fullest information." 
Answers from a nation that could lawfully contract would 
be prompt and direct. There would be no necessity for 
concealment, and consequently none would be attempted. 
If Inspector General Lay, or Captain Osbom, had been 
requested by Her Magesty's Government to name the 
vessels actually being constructed under their supervi- 
sion for tho Emperor of China, a prompt and truthful 
answer might have been expected and would doubtless 
have been given. So far as appears, no such request was 
ever made, and the insurgents enjoyed the full benefit 
of the omission. 

It is quite true, that neither Mr. Adams nor any other 
representative of the United States, at any time brought 
his suspicious as to the Virginia to the special attention 
of Earl Russell, or any other officer of Her Msgest/s Gov- 
ernment, before she left the Clyde. The Consul at 
Glasgow had strong suspicions as to her character and 
destiuation, but he had not and could not, with his means 
of information, produce '* such evidence of the fact as 
would support an indictment for ihe misdemeanor;" 
and nothing short of that, Mr. Adams had been informed 
in July previous, in the case of the Alabama, would, in 
the opinion of the Solicitor of Customs at London, fur- 
nish *' justifiable grounds of seizure." * 

The bu Iding of vessels for the insurgents upon 
the Clyde had but just commenced. The Consul at 
Glasgow had not then perfected his arrangements 
for procuring information, as had been done at Liver- 
pool, where the operations of the insurgents began, 
and had been continued with so much activity. Con- 

> O'Dowd's Opinion, Brit. Case, p. 90. 
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sequently the United States could not then comply 
with the rules that had been already prescribed, and so 
strenuously insisted upon, in previous cases, for the guid- 
ance of the officers of Her Msgesty's Government in such 
matters. Such, however, was not the case with Her 
Msgesty's Government itself. It had in fall operation all 
the machinery by which for years it had been accus- 
tomed to carry on its police and revenue departments. It 
needed only to put this machinery into operation, and 
suspicions could be raised to the dignity and importance 
of evidence, or set aside as unfounded. 

This was never done. ** Facts notorious," ** the evi- 
'' dence of which was more easily accessible to the 
*' agents of the Government than to lookers on," were 
passed by without the notice of the Government, and 
this vessel was permitted to escape. 

But it is said, that '* when surveyed by the measuring 
surveyor, she presented nothing calculated to excite 
suspicion ; that she had the appearance of being in- 
tended for commercial purposes, her framework and 
plating being such as are ordinary in trading vessels 
** of her class."* 

The surveyor's certificate bears date February 4th. He 
commenced his survey on the 17th of January, seven 
days after her launch, and he visited heron two separate 
occasions afterwards for the purpose of completing his 
survey.' These visits must, therefore, have all been made 
previous to the date of his certificate (Feb. 4). She was 
not registered until the 20th of March, nor cleared until 
the 1st of April, and did not sail until the 2nd. The evi- 
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dence presented is, therefore, only of her appearance on 
the 4th of February. Her Majesty's Government does not 
appear to have caused any examination to be made after 
that time; or if it did, it has not seen fit to furnish the 
Arbitrators with the result. 

It is true that after she had sailed and it was known 
she had already been converted into a cruiser, the Col- 
lector of the port did say, in a report to the Commis- 
sioners of Customs then called for, that the * * officer who 
** performs the tide surveyor's duty afloat, and who visit- 
** ed her on the evening of the 1st instant, to see that the 
** stores were correct, informs me he saw nothing 
*• on board which could lead him to suspect that she was 
'* intended for war purposes." He also said that he him- 
self could '* testify that she was not heavily sparred ; in- 
** deed, she could not spread more canvas than an ordi- 
'* nary merchant steamer." * 

But this can hardly be looked upon as having the 
efl'ect of an examination actually made. 

On the 14th of February, eight days after the certificate 
of the surveyor, the first article above referred to ap- 
peared in the Daily News. Three days after, on the 17th, 
the next appeared. The vessel remained in port for 
nearly two months after these suspicions assumed shape 
and became ** notorious in commercial circles/' 

That she was specially adapted to warlike use when 
she left port, is proven by the fact that, as soon as the 
armament was transferred to her, off* the coast of France 
on the 9th, she set forth as a vessel of war, complete 
and ready for active service. She needed, wben she 
left Greenock, nothing but arms and ammunition. Those 

» Brit. Ca^e, p. 128. 
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were sooq obtained out of Her Mdjesty*s dominions, and 
without entering any port she commenced her work of 
destruction. 

* She was registered on the 20th March, in the name of 
one ''Thomas Bold, a merchant residing at Liverpool/* * 
as the owner. He was a relative of Lieutenant Maury, her 
commander.* On the 27th, she commenced shipping her 
crew at a shipping office and before a shipping master in 
Liverpool for a voyage ** from Greenock to Singapore and 
Hong-Kong (with liberty to call at any port or ports 
on the way, if required), and after arrival there to be 
employed in trading to and from ports in the China 
and Indian seas, the voyage to be completed within 
two years by arrival at a final port of discharge in the 
United Kingdom." • Her crew left Liverpool for 
Glasgow on the 30th March,* and they went on board 
the vessel whilst lying in the Clyde, oflf the port of Green- 
tock.' On the 1st April, she cleared from Greenock in 
ballast, for Hong Kong.* 

It is said in the British Case, page 123, that " the men 
*' believed that this was the real destination of the ship.*' 
The United States will reply in the language of one of 
the distinguished gentlemen who now compose this Hon- 
orable Tribunal, the Lord Chief Justice of England, on 
the trial, in 1864, of the parties indicted for procuring 
the enlistment of the men, and say : ** No doubt it was 
'* possible they might have been under the delusion 

< Bit. Case, p. 123. 

• Dudley to Seward, Am. App., vol. VI, p. 519. 

• Brit. App., vol. I, p. 486. 

• Dudley to Seward, Am. App., vol. VI, p. 5t»9. 

• Brit. Case, p. 129. 

• Brit. App., vol. I, p. 407. 
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'' that the ship was engaged for a voyage to China;'*' 
but they think that, after a consideration of the aflflda- 
yits and correspondence, found in vol. I, pages 412 to 
415, 430 to 439 and 443 of the Brit. App., the Arbitrators 
will conclude that such a delusion was hardly /iroAaMr. 
One witness, Thomas Matthews, said in his affidavit, '' I 
'* understood that the vessel was not going to China, 
*' although she would be entered out for that place :*'* 
and It is hardly possible to believe that many of the 
crew did not, when they shipped, have the same under- 
standing. 

The steamer Alar cleared from the port of New Haven 
on the 4th of April, for Alderney and St Male, under 
circumstances which attracted the attention and excited 
the suspicions of the Collector there. Thesamenight, after 
her clearance, about thirty men, twenty of whom appeared 
to have been British sailors and ten mechanics, arrived 
by train. Her agent admitted she had munitions of war 
on board. ' She took to the Japan her armament and 
equipment which were transferred to her off the coast of 
France, near to Brest. This transfer was completed on 
the evening of the 9th. On the 6th the Collector at 
New-Haven addressed a letter to the Commissioners of 
Customs advising them of the circumstances of suspicion 
attending the clearance of the Alar and adding, "leaving 
'* no doubt on my mind nor on the minds of any here, 
** that the thirty men and munitions of war are destined 
'* for transfer at sea to some second Alabama.'* * 

On the 8th, Mr. Adams, in behalf of the United States, 

» Am. App., vol. IV, 567. 

• Brit. App., vol. I, p. 443. 

» Report of Collector, Brit. Case, p. 123. 

* Brit. Casp, \\ 123. 
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addressed a note to Earl Russell calling his attention U) 
the Virginia [Japan] and the circumstances of her 
escape, as well as to the fact that the Alar, loaded with 
guns, shells, shot, powder, etc., intended for her equip- 
ment, was then on the way to her. This note was re- 
ceived at the foreign Of /ice at 12.45 p.m. of the day of 
its date.' At that time, it was supposed by Mr. Adams 
that the vessels would proceed to, and meet at, the is- 
land of Alderney. Instructions were at once sent, on the 
request of Earl Russell, to the ofdcers of the Government 
at that station to take such steps in the matter as they 
might be advised to do by their legal advisers.* No in- 
structions were sent to the naval officers at Plymouth or 
Portsmouth. No cruisers were sent out. 

The Alar was of only eighty five tons burden. • Of 
course, she could not be expected to take her cai^ a 
great distance. The place from which she cleared was 
given by Mr. Adams in his letter to Earl Russell. The 
letter from the Collector ol Customs to the Commissioners 
of Customs reached that Department of the Govern- 
ment in London on the 7th, and was at once transmitted 
to the Lords Commissioners of the Treasury.* When 
the letter of the Collector reached the Treasury, the 
Alar was ** laying to,'* not having yet reached the 
Japan. When Mr. Adams' letter reached the iForeign 
Office, the two vessels had but just joined each other and 
the transfer of armament had not been commenced. • 

The Government, however, acted only upon the sug- 

* Brit. App., vol. I, p. 399. 

* Arbuthnot to Hammond, ibid., p. 401. 

* Brit. App., vol. I, p. 406. 

* Gardner to Hamilton, Brit. App., vol. I, p. 405. 

» Statement of the Master of th" Alar. Brit. Cisp. p. 12"). 
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gestion of Mr. Adams that the vessels were to meet at 
the Island of Aldemey, It origiaated no plans of its 
own. It did not institate any inquiries for itself ; it did 
not even pay any attention to the suspicions of its own 
officers. The consequence was that the vessel escaped ; 
and thus Great Britain fUmished the insurgents with 
another completed, equipped and manned, vessel of war 
ready to prey upon the commerce of the United States. 
The Navy of the insurgents, by thisaddition, was increased 
to three effective andpowerfdl vessels, only one of which 
had ever entered their ports, but all of which had proceed- 
ed from the ports of Oreat Britain, with no attempt on the 
part of Her Msgest/s Oovemment to prevent their depar- 
ture. All these vessels too were Areely admitted into the 
ports of Great Britain, as vessels of war set on foot legi- 
timately, and without any insult to the sovereignty of 
Her Majesty. 

All the facts, in relation to the escape of the Japan (after- 
wards the Georgia) were made known to Earl Russell by 
Mr. Adams on the I6th of April, through affidavits of 
two men who had left her at Brest. * 

After her armament she first made the port of Bahia, 
on or about the 11th of May, where she went to *' meet 
** her coal ship/* the Castor, which had been ordered 
there from England ; * but, after taking in a part of her 
supply she was ** stopped by the authorities,'* and com- 
pelled to get. the remainder from the shore. ' This the 
United States suppose was for the same reason which 
was assigned by the Brazilian Government at the same 

* Brit. App., vol. I, p. 412. 

* Cruise of Alabama, Am. App., Vol. VI, p. 493.1 

» Afftlavits. Am. App.. Vol. VI, pp. 522,524, 527, etc. 
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time for reftising to permit the Alabama to coal from ttie 
same vessel, to wit, ''the circumstance of suspecting 
'' that the barque had gone direct to that port by pre- 
" concerted agreement." His Majesty the Emperor of 
Brazil had determined that his ports should not be made 
a place of rendezvous by belligerents from which 
to carry on their hostile operations. Banishment, as has 
been seen, was his penalty for a violation of his neu- 
trality. 

Leaving Bahia the Georgia next stopped at a desolate 
island called Trinadi, where it had been arranged to meet 
the English barque Castor, for coal. She remained 
there about a week waiting for her tender, but it not arri- 
ving she sailed and captured a vessel which she had 
sighted from port. The prize was a vessel laden with 
coal, from which a supply was taken, and the Gteor- 
gia proceeded on her cruise.* Her next port was Simon's 
Bay, in Cape Colony, in Her Magesty's dominions, where 
she arrived on the 16th of August, requiring ** coals, pro- 
•* visions and caulking."* She remained there about two 
weeks, receiving all she needed without objection on the 
part of the authorities, • and then started north. She 
coaled atTeneriflfe, about the 10th of October, and arrived 
at Cherbourg, in France, on the 28th of the same mouth. 

There she was admitted into the Government docks, but 
*' her repairs were inconsiderable." • She left the roads 
and sailed from Cherbourg on the 16th of February, 1864. 
In the meantime she was in constant communication 

» Am. App. vol. VI, pp. 523, 525 and 528. 

* Brit. App., vol. I, p 907. 

» Am. App. vol. VI, p. 535. 

* Brit. App., vol. I, p. 441. 
> !bid. 
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with Great Britain. Recruitment of men for her account 
was going forward in Liyerpool.^ 

During her cruise after leaving Cherbourg no prizes 
were made and on the 2nd of May she found her way 
back to Liyerpool. She had not been a guccessfUl 
cruiser. Her commercial value in money was worth 
more to the insurgents than her powers as a vessel of 
war, and, on her arrival, she was dismantled and offered 
for sale, Great Britain made no objection to the use of 
her ports for such a purpose. Her Msgesty's Government 
contented itself with a simple notice to the purchaser 
that he must purchase at his own risk. This notice may 
have reduced the amount of the proceeds of the sale, but 
it kept open the ports of Great Britain to the insurgents 
as a base for their naval operations. They had no ports 
of their own. The right of a belligerent to make use of 
the ports of a neutral for the sale of its ships of war was, 
to say the least, doubtful. Great Britain had been ac- 
customed to resolve all doubts in favor of the insur- 
gents. This new experiment was therefore tried ; a sale 
was effected, and the proceeds went into the treasury 
of the insurgents. 

1 Affidavit of Sbaoley, Brit. App., vol. I, p. 448; Affidavit of Mat- 
tiiews, ihid., p. 443; Queen v. Campbell, Aoi App., vo^ IV, p. 613. 



i 



IX. 



THE SHENANDOAH. 



Open hostilities were commenced by the insurgents 
against the Government of the United States, on the 12th 
of April 1861, by an attack on Fort Sumter, in the 
harbor of Charleston and State of South Carolina. Pre- 
vious to that time, W. L. Yancey, P. A. Rost and A. Dud ley 
Mann had been appointed by the insurgent President *' a 
commission " to the Government of her Britannic Majesty. 
They proceeded to London and on the Saturday previous 
to the 11th day of May (being the 4th) were admitted by 
Earl Russell to an informal interview.* 

On the 30th of April, Eraser, Trenholm and Co., a 
branch at Liverpool of the commercial house of John 
Eraser and Co. at Charleston, became the ''financial 
agents and depositaries" of the insurgent government 

* Russell to Lyons, Am. Ap,)., vol. T. p. 37. 
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through whom '' contracts required abroad " were to be 
carried out.* 

On the 10th of May the insurgent Congress authorised 
the Presidci.t *' to cause to be purchased, if possible, 
''otherwise to be constructed, with the least possible 
** delay, in France or England, one or two war steamers 
" of the most modern and improved description, with a 
•* powerful armament and fully equipped for service."* 
On the same day another act was passed making an 
appropriation *' to enable the Navy Department to send 
" an agent abroad *to purchase six steam propellers, in 
** addition to those before authorized."* Ofthe sums ap- 
propriated by these acts and others which had preceded 
them, **six hundred thousand dollars'* were placed at 
once in England and agents dispatched abroad to pur- 
chase gunboats.* 

On the first of July the insurgent Secretary of War, 
in a letter of instruction to a Mr. Charles Green, who 
had been appointed to go to London aod act with Cap- 
tain Huse and Major Anderson in the purchase of arms, 
etc., desired him to give or cause to be given special 
attention to the shipments. It is then said, " in this 
" connection it is proper to remark that Captain North, of 
" the Confederate States Navy, is now in Europe to pur- 
** chase vessels for this government, and it is probable 
** that, being a British subject, you might secure the ship- 
" ments under British colors."* 

About the same time James D. Bullock was appointed 



* Atp. App., vol. VI, pp. 2J)aiil 182. 
» Am. App., vol. VI, p. 29. 
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' Ibid. p. 30. 
'* Ibid, p. 31. 
» Ihii, p :^) 



tc 
< t 
<t 

ii 



THE SHENANDOAH. 237 

** Head Agent of the Confederate Navy in England. " • 
He at once went to England and established his " head- 
quarters" at Liverpool, in one of the rooms of the ofOce 
of Fraser, Trenholm and Co., the ** financial agents and 
depositaries." * 

As early as the 4th of July the Consul of the United 
States at Ihat port (Liverpool) informed the Head Consta- 
ble of the city and the Collector of Customs of the port 
that he had reason to believe Bullock had ** come to 
England for the purpose of procuring vessels to be 
fitted as privateers to cruise against the commerce of 
the United States, and that he will make Liverpool the 
scene of his operations." • 

On the 14th of August, the above named commission- 
ers, having on *' two different occasions " before *' ver- 
bally and unofficially informed " Earl Russell of their 
appointment, took occasion to address to him a formal 
communication in writing, and in that communication, 
among other things, said ** this Government [that of the 
insurgents] commenced its career entirely without a 

Navy The people of the Confederate States are 

an agricultural, not a manufacturing or a commercial 
people. They own but few ships.... But it is far other- 
wise with the people of the present United States.... 
They do a large part of the carrying trade of the 
world. Their ships and commerce aff'ord them the 
sinews of war, and keep their industry afloat. To crip- 
ple this industry and commerce, to destroy their ships 
or cause them to be dismantled and tied up to their 

» Testimony of Prioloau, Am. App., vol. VI, p. 186. 

« Ibid. 

' Am. App., vol. VII, p. 72. 
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plaint of Mr, Adams, following so closely as it did upon 
the remarkable communication of the insurgents already 
quoted, was worthy of being kept in the remembrance 
of Her Msgesty's Secretary of Foreign Affairs. As has 
been seen, Bullock contracted in Liverpool shortly 
after his arrival for the construction of the Florida ; 
not long after a contract was made for the Alabama; 
and later still others for the Alexandra and the I^aird iron- 
clads at Liverpool, and for the Georgia and Pampero 
(or Canton), at Glasgow. A purchase was also made of 
one of Her Majesty's cast off gun boats, the Victor, after- 
wards known as the Rappahannock. * The Florida, 
Alabama, and Georgia (the first two, after having been 
made the subject of special complaint by the United 
States to Her Majesty's Government) escaped from the 
ports of Great Britain, and their ravages upon Ihe com- 
merce of the United States formed the subject of much 
correspondence between the two governments. As early 
as the 20th November, 1862, Mr. Adams called the atten- 
tion of Earl Russell to this subject by letter, and in so doing 
said : ** I have the honor to inform your lordship of the 
** directions which I have received from my government 
** to solicit redress for the national and private injuries 
** already thus sustained, as well as a more effective pre- 
** vention of any repetition of such lawless and injurious 
** proceedings in Her Majesty's ports hereafter.*' * 

Ihe Alexandra was made the subject of judicial pro- 
ceedings, and Her Majesty's Government, through the 
inefficiency of its laws as actually administered, was 
compelled to pay to the insurgents damages and costs 
for the detention. 

* Am. App., vol. VI, p. 174. 

* Adams 1o Rii8sell. Nov. 20, 1802, Am. App., vol. I. p. 6<56. 
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In the meantime the British flag was allowed to 
cover cargoes, contraband of war, intended to pass a 
blockade maintained by the United States and supply the 
insurgents with the means of carrying on their oper- 
ations. Ships were purchased by the insurgents in- 
tended for, and maintained as " transports," all which 
were permitted to and did sail under the British flag. 
Constant complaint of this was made by the United States, 
to Her Majesty's Government and the reply uniformly 
came back, that international obligations did not make 
it incumbent upon Her Majesty to interfere. 

In the fall of 1864 the insurgents were again without 
any available navy. The Florida and the Alabama had 
been sunk; the Sumter and the Georgia had been dis- 
mantled and sold in British ports to British subjects, 
the proceeds of the sales finding their way from thence 
into the treasury of the insurgents. The Tallahassee 
had succeeded in running the blockade and in making 
a port of the insurgents after her short though destruc- 
tive career, but was then held by the blockade main- 
tained by the United States. The Rappahannock was 
held firm in the hands of the Government of France, 
and the Chickamauga, although commissioned, was 
still detained by the blockade. In the meantime the 
commerce of the United States had largely disappeared. 
Nearly two hundred vessels, with their cargoes, had been 
committed to the flames.* Over seven hundred, with an 
aggregate of nearly half a million of tonnage, had been 
transferred for self-preservaiion from the flag of the 
United States to that of Great Britain/ All or nearly all 

» Am. App., vol. IV, p. 446. 
* Brit. App.. vol. I, p. 504. 

16 
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of this had been caused by vessels fitted out in the ports 
of the Clyde or the Mersey. They had been manned and 
supplied from Great Britain. Their commissioned offi- 
cers were chiefly from the insurgents ; but they were 
commissioned in Great Britain, and took their orders 
and departure there. 

But there was still left in the frozen seas of the North 
Pacific a little fleet of vessels, from which it was suppos- 
ed the flag of the United States could be floated with 
safety. This fleet was largely owned, and entirely of- 
ficered and manned, by bold and daring seamen who 
made the Arctic seas their home, in order that they 
might sui)ply the inhabitants of more favored regions 
with such necessaries as those seas alone produced. 
This little fleet destroyed, and the commerce and carry- 
ing trade of the United States would be substantially 
gone. This ** legitimate object and means of warfare," 
so early brought to the attention of Earl Russell by the 
** Commission" sent from the insurgents, would then have 
fully accomplished its work. No vessels or cargoes had 
been condemned as prize and sold, but all had been des- 
troyed. 

To accomplish this further destruction, a navy must be 
provided. It need not be large, but still something must 
be had. It could not be obtained from France, because, 
•' no violation of its neutrality would be permitted,"* 
and work upon vessels of war would not be allowed 
mere, unless the builders could satisfy the Minister of 
Foreign Affairs, that they ** were honestly intended" for 
a government other than that of the insurgents. ■ The 
Hlmister of Marine there had also declared that sus- 

* Am. App., C.-Case, p. 897. 

* Ibid., p. 004. 
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pected vessels ** should not be delivered to the Confed- 
wates.** 1 

The hospitalities of the ports of Great Britain had 
never been refused to a ship having a commission of 
the insurgents. Her Majesty's Government had acknow- 
ledged the inefficiency of her laws as enforced in her 
Courts and executed by her officers; yet Her Majesty's 
Prime Minister had declared, from his place in the House 
of Commons, that the Governmentand peopleof theUnited 
States ** must not imagine that any cry which may be 
** raised will induce us [Her Majesty's Government] to 
** come down to this house with a proposal to alter the 
** law. " » 

If by chance a vessel was detained, no pecuniary loss 
to the insurgents would be likely to follow, for the money 
invested would be paid back and possibly a profit be added. 
The ** Navy Agent " and the only efficient '* Navy Depart- 
ment" of the insurgents were still tolerated and permitted 
to maintain ** head quarters" at the principal commercial 
port of the Empire. Great Britain had never yet resented 
an insult to her neutrality by the insurgents. There 
never had been so great activity in the construction and 
purchase of steamers in Great Britain for ** transports " 
as at this time. ' 

Consequently the Navy Department, located in Great 
Britain, sought there to obtain its means of operation. A 
vessel known as the Sea King which, while building at 
Glasgow, a year previous had attracted the attention of 
the officers of the United States as suspicious, was found 

' Am. App., C.-Case, p. 916. 

• Am. App., vol. IV, p. 531. 

• Bullock to Memminger, and other CorreipQDdence, August 23th 
1864, Am. App., vol. VI, p. 169. 
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in port on htr return from a voyage to the East ludies. 
On the 20th September, 1864, she was purchased, and 
a bill ofsalegivenof herto thefather-in-lawof the man- 
aging partner of the firm acting in Liverpool as " financial 
" agents "ol the insurgents.' This bill of sale was regis- 
tered in a public ofilce of Her Majesty's Government on 
that day.* 

On the 5th October a crew for that vessel was shipped, 
at a shipping office in London, and before a shipping 
master, for "a voyage from London to Bombay (callingat 
any ' * ports or places on the passage that may be required), 
" and or any other ports or places, in India, and or China, 
"and or Japan, and or Pacific, Atlantic, or Indian Oceans, 
" trading to and from as legal freights may offer, until 
" her return to a final port of discharge in the United 
" Kingdom (or Continent of Europe, if required) : voyage 
" not to exceed two years." ' 

The Arbitrators will in all this see a striking resem- 
blance to the circumstances attending the purchase and 
setting forth of the Georgia eighteen months before. On 
the 7th October, at three p.m., a certificate of sale was 
filed in the office of the registrar of shipping, in accor- 
dance with sec. 76 of the Merchant Shipping Act, 1854,* 
by which the owner empowered the master to sell the 
ship at any port out of the United Kingdom, for not less 
than £45,000, within six months from the date of the cer- 
tificate.* Her master was Peter S. Corbett who had pre- 
viously commanded the insurgent transport Douglass, 
afterwards known as the Margaret and Jessie. 

• Am. App., Jo>. VI, p. 560. 
*Brlt. App., vol I, p. 495. 
> Ibid., p. 496. 
' Am.- App., Case, p. 1144. 
» Brit. App., vol I, p. 495. 
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The Sea King was cleared and sailed from London on 
the 8th of October, with a cargo of coal. She commenced 
engaging her crew as early as the 25th September.* 

On the 7th of October, the attention of the Consul at 
Liverpool was drawn to some suspicious circumstances 
connected with a screw-steamer called the Laurel, 
which he understood had been recently purchased by 
the insurgents,* but his knowledge was not such as to 
justify a presentation of the case to Her Majesty's Govern- 
ment, under the rules prescribed for the action of its 
officers. Therefore, no report was made by Mr. Adams 
to Earl RusselL She was cleared from Liverpool on the 
8th of October for Matamoras, etc.* 

As early as the 12th October, an article appeared in 
the Liverpool Journal of Commerce announcing her sailing 
and using this language : " Her cargo is of such a 
mixed nature that no belligerent state would have 
the slightest doubt as !o its usefulness. . . But the Laurel 
** must not be supposed to be intended for a cruiser. 
^* She is merely a tender, and carries out to a certain 
latitude guns and ammunition for a new screw- 
steamer, of which Captain Semmes is to take com- 
mand. . . To show that Captain Semmes does not go 
unattended, we may here state that he took with 
him on board the Laurel eight officers and on^ hun- 
dred men, most of whom served with him on board 
'' the Alabama."* There were errors in the statements 
contained in this article, but the very errors show that 
the air was, at that time, filled with rumors ana that 

» Brit. App., vol. I, p. 486. 
* Am. App., vol. VI, p. 556. 
' Brit. App., vol. I, p. 492. 
^ Am. App.. vol. VI, p. 55ft. 
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intelligent action at the proper time by the Government, 
might have traced these rumors to their source and, in 
all probability, prevented this new escape. 

Tho Laurel did, however, clear with the armament of 
the Sea King as cargo, and with all, save one, of her offi- 
cers (twenty four) and some (seventeen) seamen as pas- 
sengers. * 

Of these offlcet*s, five had previously served upon the 
Alabama alone, two on both the Alabama and Sumter, one 
on the Georgia alone, one on both the Rappahannock and 
Georgia, and two on the Rappahannock alone ; and of the 
men, five had served on the Alabama. Three of the 
offlcers had avoided capture at the time the Alabama was 
sunk in the engagement with the Kearsage, by escape 
upon the English yacht. • 

On the 17th October the two vessels, the Sea King and 
the Laurel, met at the island of Madeira. They proceeded 
from thence to the island of Desertas, where the armament, 
and the officers and seamen, who came as passengers, 
were transferred to the Sea King. No bill of sale was ever 
given by the Captain under the certificate of sale. No 
purchase money was paid there. The certificate of sale 
was never returned to the office of the registrar in Great 
Britain as was required by sec. 81 of the Merchant 
Shipping Act, 1854,' and the registered British character 
of the Sea King remained during her whole career. But 
the armament transferred, in the same manner as had 
previously been done in the cases of the Alabama and 
Georgia, the Sea King became the Shenandoah, an insur- 

* Brit. App., vol. I, p. 477. 

• See Temple's affidavit, Brit. App., vol. I, p^ 701; Inclosure No. 2, in 
Kir. Adams to/Earl Russell, ibfd, 8^. 

» Am. App,, C.-Cage., p. 1145. 
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gent cruiser. She had, however, no sufficient crew. Of 
officers and men she mustered, not to exceed fiurty four. 
All the seamen were, however, British subjects and the 
officers came together upon British soil to be placed on 
board the new cruiser under the protection of the British 
fiag. If a ship of war of the United States had met the 
Laurel on her passage, and taken these officers from her 
deck. Great Britain would have considered her neu- 
trality violated, and demanded their return amidst the 
most active preparations for war, as had been previously 
done in the case of the Trent. " * 

It may be admitted, that if the Shenandoah at this point 
in her history stood alone, and there had been no other 
cause of complaint against Her Majesty's Government, the 
United States could not now hold Great Britain responsible 
for her original escape and armament. But this vessel was 
purchased in, and armed from Great Britain, three years 
and a half after the insurrection in the United States 
had put on the form of war. The insurgents had found 
the laws, and the Government of Great Britain favorable 
to their operations. They had, under those laws and un- 
der that Government, availed themselves of the '* ports 
of the Clyde and the Mersey," (their only ports), and 
made a navy. Under the warfare of that navy, the com- 
merce of the United States, which at the commence- 
ment, rivalled that of Great Britain, had been trans- 
ferred to the English flag. Her Majesty's Govern- 
ment had never punished the insurgents for any 
violation of her neutrality. It had not then even remon- 
strated. On the contrary, it had tolerated and thus encou- 
raged violations. It seems never to have conceived the 

' Am. Case. p. 82. 
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idea which was so significantly promulgated by His Maj- 
esty the Emperor of Brazil, that toleration of abuse 
was ** equivalent to permitting the ports of the Empire to 
" serve as bases tor operations/' * 

The negligence which enabled the Florida and the 
Alabama to escape fastens itself upon the Shenandoah. 
The excessive hospitality which had always been ex- 
tended gave the insurgents to understand, as they right- 
fully might, that the ports of Her Majesty's dominions 
could be made the bases of their naval operations, and in 
consequence they operated from there, and from there 
alone. 

When the commander of the Shenandoah left Liverpool 
to join her, and take command, he had in his possession 
a letter from Bullock bearing date of October, 1864;* and 
when he returned in November, 1865, he addressed Earl 
Russell as follows : ' ' I commissioned the ship in October, 
** 1864, under orders from the Naval Department of the 
* * Confederate States ; an^ , in pursuance of the same, com- 
*' menced actively cruising against the enemy's commerce. 
*' My orders directed me to visit certain seas in prefe- 
**reace toothers; in obedience thereto I found myself 
*' in May, June, and July of this year, in the Okhotsk 
** Sea and the Arctic Ocean." ' Thus she started under 
orders issued from Great Britain to reach the most distant 
commerce of the United States. 

Her first point of destination on the course she was 
ordered to make, was Melbourne in Her Majesty domi- 
nions. To that port a transport, bearing the name of 
John Frazer (one of the firm of John Frazer and Co., 

* Brit. App., vol. I, p. 294. 
« Ibid,, p. 667. 
« Ibid., p. 667. 
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at Charleston, of which Frazer, Trenholm and Co., the 
Liverpool depositary, was a branch), was sent from 
England by the insurgent navy department with her 
supply of coal.* 

Her Majesty*s Government received notice of the 
equipment of the Shenandoah, and its attending circum- 
stances on the 12th November. It came in the form of a 
report from the consul of Her Majesty at Teneriffe, and 
was accompanied by the Captain of the Sea King under 
arrest, and affidavits of witnesses detailing the facts. * 

On the 18th Mr. Adam*s also communicated the same 
information to Earl Russell, with additional affidavits.* 

The November mail from Europe, which arrived at 
Melbourne about the middle of January, carried there 
the news of her departure and her conversion into a 
vessel of war.* 

After starting upon her cruise she ** boarded at sea the 
** galley Kebby Prince, from Cardiff to the port of 
Bahia;" and in such act her commander opened the 
manifest of such ** galley, breaking the seal of the 
** Brazilian Consulate.'* For this oflFence, His Majesty 
the Emperor of Brazil, true to his principles of enforcing 
neutrality as well as proclaiming it, promulgated an 
order in the official gazette at Rio Janeiro, on the 21st 
December, prohibiting '* the entrance into any port of 
** the Empire of said steamer, or of any other vessel 
** commanded bv the said Waddell."" 

On the 25th of January 1865, she arrived at Hobson' 

* Brit. App., vol. I. p. 696. Am. App., vol. VI. p. 698. 

* Brit. App., vol. I. p. 4T7. 
« Brit. App., vol. I. p. 484. 

* Blanchard to Seward, Brit. App.. vol. L.'p. 584. 

* Am. App., vol. VI. p. 588. 
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land prisoners. * He also, as he came into the Bay, 
informed the tide inspector that his object in visiting 
Port Phillip was to have some machinery repaired, 
and to procure coals and provisions. * 

Thus the officers of Her Majesty's Government at Mel- 
bourne were at once, upon the arrival ot the vessel, in- 
formed, that the Sea King, which the November mail 
from Europe, received a few days before, advised 
them, had left England with the intention of being con- 
verted into a vessel to carry on war against the com- 
merce of the United States,* was then in port short-handed, 
asking permission to repair, provision and coal. The re- 
quest of Lieutenant Waddell was taken under considera- 
tion by the Governor who informed him that it should 
receive early attention and be replied to the next day.* 
On the next day the Executive Council was specially sum- 
moned by the Governor and under their advice the per- 
mission asked for was granted. 

Against these hospitalities the Consul of the United 
States protested on the 26th, and in so doing called the 
attention of the Governor to the circumstances under 
which she had been armed and equipped, and of her 
identity with the English vessel Sea King. His protest 
was repeated on the 27th and 28th, but on the 30th His 
Excellency replied that after advising with the Law 
Officers of the Crown he had ** come to the decision that, 
** whatever maybe the previous history of the Shenan- 
** doah, the Government of this colony is bound to treat 
** her as a ship of war belonging to a belligerent power." 

» Brit. Case, p. 144. 

* Brit. App. C.-Case, vol. v, p. 68. 

* Am. App., vol. VI, pp. 589 and 659. 

* Brit. App., vol. I, p. 500. 
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It now appears also that the advisers of His Excellency 
tendered to him their opinion that it would not be 
expedient to call upon the lieutenant commanding to 
show his commission from the government of the Con- 
ederate States authorising him to take command of that 
vessel for warlike purposes.* 

Against this decision, the Consul most earnestly pro- 
tested, and notified His Excellency that '*the United 
** States Government will claim indemnity for the dam- 
** ages already done to its shipping by said vessel, and 
** also which may hereafter be committed by said vessel 
** . . upon the shipping of the United States of America, 
•' if allowed to depart from this port."* 



The commander of the Shenandoah having received 
his permission to repair, provision and coal, had leave to 
take his vessel into the public docks, which were at the 
time controlled by private parties as lessees. The vessel 
and her officers were received with open arms by the 
people of Melbourne. The Governor of the Colony did 
not dine with or participate in the public or private 
hospitalities to the officers of the vessel, but the Mayor 
of Melbourne and its inhabitants did.' Crowds of people 
flocked to obtain sight of the *' stranger," which bore the 
flag of insurgents that were supposed to have the sym- 
pathies of the English people at home; and the officers of 
the ship, ** whose history was so brief, but so brilliant," 
could remember gratefully * * the hospitalities of Melbourne 
andBallarat."* 

* Brit. Ap,^., vol. I, p. 515; Brit. Case, p. 146. 

* Brit. App., vol. I, p. 504. 

' Brit. App. C.-Case, vol. ^' .p. 61. 

* Am. App., vol. VI, p. 697. 
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In short, at Melbourne, " in Australian waters, where 
" a vessel of war belonging to* the Confederate States" 
had never before been seen, the feeling which at home had 
permitted a Florida and an Alabama to escape, was found 
to exist in all its English vigor. The insurgent flag was 
hospitably received and courted there, as for nearly four 
years it had been in the ports of other British Colonies, 
and of the United Kingdom itself. 

But the Consul of the United States having failed, upon 
the proof furnished by him, to induce the Governor of 
the Colony and his Executive Council to act as other na- 
tions had acted, and refuse the Shenandoah the hospi- 
talities of the port, set himself about finding other testi- 
mony, and that which would be more effective. 

The vessel came into the port short-handed, and *'at 
*' present she could not be very efficient for fighting 
'* purposes." * 

When she arrived at Liverpool after her career was 
ended, her complement of officers and men, according to 
the report of Captain Paynter of Her Majesty's ship Done- 
gal was one hundred and thirty- three.* Her officers 
numbered twenty-six, leaving for her crew one hundred 
and seven. Temple, in his affidavit, makes the total num- 
ber of enlistments on board the vessel during her entire 
cruise one hundred and eleven. Of these, two deserted 
at Melbourne and two died on the cruise, leaving the 
number of men on board when she arrived at Liverpool the 
same as stated by Captain Paynter. According to the 
same affidavit, the total crew on board when the Laurel 
left her at Desertas, including those that originally came 
on the Sea King and those upon the Laurel, was nineteen. 

» Brit. App., Vol. I. p. 499. 
« Ibid., p. 6T5. 
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'' ber appeared out of all proportion to the few men I 
•* saw on board." * 

Silvester, in his deposition, as printed among the 
documents submitted in evidence, says that when the 
Laurel left her, the crew, including officers, consisted 
of twenty three men.' This is undoubtedly a mistake. 
It may have been a clerical error in the original draft of 
the deposition or in transcribing. 

It is clear, therefore, that when the Shenandoah 
reached Melbourne, she was short-handed, and that 
an increase of her crew was absolutely necessary to 
make her an efficient vessel of war. Even after the 
additions she received at Melbourne, she continued short- 
handed. Capt. Nye, the master of the ship Abigail, 
captured on the 27th of May, says : **The Shenandoah, 

* at the time I was taken on board, had a full comple- 

* ment of officers, but was very much in want of 

* seamen. ... At two different times during the first 
' ten days that I was on board, all hands, and my own 

* crew beside, were obliged to be up all night work- 

* ing the ship in the ice. The officers and crew cora- 

* plained of being short-handed, and my own men were 

* urged to join her." ' 

Thirty eight men were shipped from the crews of 
vessels captured after leaving Melbourne and seventeen 
of these were from the Abigail.* These made part of the 
one hundred and seven on board when the Shenandoah 
arrived at Liverpool. 

As early as the 1st of February the Consul set about 

» Brit. Case, p. 155. 

« Brit. App., Vol.1, p. 508. 

> Am. App.. Vol. VII, p. 93. 

* Temple's affldawt, Brit. App., Vol I. p. 102. 
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bringing the fact that she was short-handed to the know- 
ledge of the Government, and he commenced procuring 
affidavits, and employed his counsel. * 

On the 2nd of February he left with the Chief Clerk of 
tht; Law Office of the Crown in the absence of the Attor- 
ney General and the Minister of Justice, affidavits of three 
persons; on the next day he called in person with his 
solicitor upon the Crown Law Officers; on the next day, 
the 4th, he handed in two other affidavits, and on Mon- 
day, which was the 6th, he and his solicitor called again, 
in pursuance of an appointment made, and produced 
seven additional affidavits. 

In nearly every one of these affidavits, among the other 
important facts developed, is the one that, during the 
entire cruise previous to her arrival at Melbourne, great 
efforts were made by the officers of the Shenandoah to 
increase their crew by the enlistment of men from the 
prisoners taken on the diflferent prizes. For that pur- 
pose, such as would not join were put in irons. * 

At this interview the Consul was given to understand, 
in fact, as he said in his despatch to Mr. Seward sub- 
sequently, the Law Officers '' seemed to admit that she 
** would be liable to seizure and condemnation, if found 
** in British waters; but would not admit that she was 
** liable to seizure here, unless she violated the neu- 
** trality proclamation while in this port, and if she did 
'* they would take immediate action against her." ' 

1 Am. App., Vol. VI. p. 590. 

» See protest Capt. Nichols, Brit. App., vo^ I, p. 589; aff. Bruce, <5W. 
p- 594; Colby, ibid., p. 597; Silvester, ibid., p. 593 Jones, ibid., p. 
599; Ford, ibid., p. (501 ; Brackett, ibid., p. 602, BoUin, ibid., p. 608 
Sandall, ibid.; Scott, ibid., p. (504; Lindborg", ibid. 

« Am. App., vol. VI, p. 590 ; Brit. App., vol. I. p. 585 
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From this it appears that the same doctrine prevailed 
among the Law Officers of the Crown at Melbourne, 
which had permitted the escape of the Florida at Nassau* 

Although that doctrine is now repudiated by Her Maj • 
esty*s Ooyemmenty it was known at the Foreign Qflflce 
as early as the 16th of September, 1862, that the 
Florida had been released at Nassau upon that ground, 
and that ground alone. It was a doctrine that had a most 
important bearing upon the constantly recurring at- 
tempts at the evasion of the laws of Her Msgesty by the 
insurgents ; but it does not appear lo have been con- 
sidered of sufficient importance to justify instructions 
from Her Majesty's Home Government to any of the 
numerous Law Officers of the Crown upon whom the re- 
sponsibility of these prosecutions '' in so great a measure 
•'rested/* 

The United States agree with Her Msgesty*s Govern- 
ment when it says, as it does in its Counter-Case, that it 
should not be, and they hope it is not in the power of Her 
Majesty's Government to instruct a judge, whether in the 
United Kingdom, or in a colony or dependence of the 
Crown, how to decide a particular case or question. No 
judge in Her Majesty's dominions should submit to be so 
instructed ; no community, however small, should tole- 
rate it ; and no minister, however powerful, should ever 
think of attempting it.* 

But the United States cannot but think the Law Officers 
of the Crown occupy a different position, and that when 
Her Majesty's Government sees so striking an error 
prevailing among those whose duty it is to conduct 
the judicial proceedings, by means of which intcr- 

» Brit. C.-Ciise, p. T7, 
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national obligations are to be enforced, it is not only 
the right of the Government, but its imperative duty to 
correct the error, and see to it that such important 
rights are not again "admitted" away, to the great injury 
of a nation with which Her Majesty was at peace. A 
judge, whose duty it is to decide, may not be in- 
structed ; but a mere agent, whose duty it is to present 
a case for decision, may be. If such an agent fails in 
his duty, or errs in his opinion, and such error or such 
failure in duty is likely to be repeated by the same or 
other agents, it is neglect in a Government if it fails to 
attempt, at least, to prevent the repetition, and if the 
repetition should aflfect other nations, the Government 
must answer for the consequences. 

But accepting this doctrine of the Law Officers for the 
time being, the Consul on the 9th of February forwarded 
to the Governor the affidavits which he had already pre- 
sented to the Law Officers ; and on the 10th he sent the 
affidavit of John Williams, who swore that on the 6th 
February, when he left the ship, '* there were fifteen or 
** twenty men concealed in diff'erent parts of. said ship, 
** who came on board since said Shenandoah arrived in 
Hobson's Bay; and said men told me they came on 
board said Shenandoah to join ship. That I cooked for 
said concealed for several days before I left. Tthat 
three other men, in the uniform of the crew of the said 






•* Shenandoah, are at work on board of said Shenandoah, 
** two of them in the galley, and one of them in the en- 
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gine room. That said three other men in uniform also 
joined said Shenandoah in this port. That I can point 
out all men who have joined said Shenandoah 
in this port." This was received by the Governor at 
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3.30 p.m. of the 10th, and he made an order that it be 

referred to the Attorney General.* 
On the same day Captain Pajne who had been instructed 

by the Governor to report upon the vessel among other 

things informed him that there appeared "to be a mys- 
tery about her forehold, for the foreman of the patent 
slip, when asked to go down to that spot to measure 
her for the cradle, was informed he could not get to 
the skin at that place. The hatches were always kept 
on, and the foreman states that he was informed 

** they had all their ** stuff*' there. " * 

On the 13th February the following reports were for- 
warded to the ** Honorable the Chief Secretary ** of the 
Colony : 

Detective Kennedy reports, in reply to certain ques- 
tions submitted to him for inquiry on the 11th inst : 

1st. That twenty men have been discharged from 
the Shenandoah since her arrival at this port. 

' * 2nd. That Captain Waddell intends to ship forty hands 
here, who are to be taken on board during the night, 
and to sign articles when they are outside the Heads. 
'* It is stated that the captain wishes, if possible, to 
ship foreign seamen only; and all Englishmen shipped 
here are to assume a foreign name. 

** McGrath, Finlay, and O'Brien, three Melbourne 
boarding-house keepers, are said to be employed in 
getting the requisite number of men, who are to 
receive £6 per month wages and £8 bounty, etc. 

Peter Kerr, a shipwright, living in Railway Place. 
Sandridge, stated about a fortnight ago, in the hearing 
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* Brit. ApPm C.-Case, 70l. V, pp. 107, 108. 
« Brit. Case, p. 155. 
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of several persons, that Captain Waddell offered him 
£17 per month to ship as carpenter. A waterman 
named McLaren, now at Sandridge, is either already 
** enlisted or about to be so. 

The detective has been unable, up to the present, 
to collect any reliable information as to whether am- 
munition, etc., has been put on board the Shenandoah 
at this port, or whether arrangements have been made 
with any person for that purpose. 

(Urgent). For the Chief Commissioner s informa- 
tion. C. H. Nicholson, Superintendent.'' 

Mr* Scott, resident clerk, has been informed, in fact, 
he overheard a person represented as an assistant purser 
'* state, that about sixty men engaged here were to be 
'•* shipped on board an old vessel, believed to be the Eli 
* * Whitney, together with a quantity of ammunition, etc. , 
^* about two or three days before the Shenandoah sails. 
** The former vessel is to be cleared out for Portland or 
^' Warrnambool, but is to wait outside the Heads for the 
" Shenandoah, to whom her cargo and passengers are 
*' to be transferred. 

*' C. H. Nicholson, Superintendent. " * 

After these reports, on the next day, there came to the 
Attorney General of the Colony the following communi- 
cation from Lieut. Waddell, very significant when read 
in connection with the previous report from the police. 
*' Be pleased to inform me if the Crown claims the sea to 
be British waters, three miles from Port Philip Head 
Lights, or from a straight line drawn from Point Lons^ 
*• dale and Schanck. 
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Upon the reception of this, the Attorney General 
sent a note declining to give the information asked 
for. On presentation of the note to Lieutenant 
Waddell, he handed it '* back to the messenger 
** with the simple answer that it was not what he 
'* wanted, that it had better be taken back with his 
*' compliments." * 

On the 13th of February, a warrant was issued by a 
magistrate for the arrest of one of the men charged to 
have been enlisted ; ■ and it was at once placed in the 
hands of the Superintendent of Police for service. 
This officer went the same evening on board the vessel 
to execute his warrant, and on the next day made the 
following report : 

*' I have the honour to inform you that, acting on your 
** instructions, I proceeded last evening to the Con- 
** federate war-steamer Shenandoah, with a warrant for 
•* the arrest of a man known as Charley, stated to have 
*' illegally engaged himself on board the vessel. I 
•* asked for Captain Waddell, but was informed that he 
** was not on board. I then asked for the officer in 
** charge, saw him, and obtained permission to go on 
•' board. I told the officer my business, and requested 
that he would allow me to see the men on board, in 
order that I might execute ray warrant. He refused to 
allow me. He then showed me the ship's articles and 
asked me to point out the name of the man, which I 
was unable to do. I showed him my warrant, which 
'* he looked over, and returning it to me he said. That 
is all right, but you shall not go over the ship. He 

*■ Bnt A pp., vol. I, p. 647. 
* Brit. A.'p., vol. I, p. 53G. 
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told me I had better return whea the captain 
was on board ; but as he could not say at 
what hour he would probably return, I told him that 
I would see the captain the following day. This 
morning I went again to the Shenandoah, and after 
stating my business, was allowed on board. I told 
Captain. Wadd ell that I was informed he had per- 
sons on board who had joined his vessel here, and that, 
informations having been sworn to that effect, I had a 
warrant with me. He said, I pledge you my word of 
honor as an officer and a gentleman that I have not any 
on3 on board, nor have I engaged any one, nor will I 
while I am here. I said I understood that the persons 
I wanted were wearing the uniform of the Confederate 
States, and were vrorking on board. This he distinctly 
denied. He offered to show me the ship's articles, but 
I declined, and told him that I had seen them last even- 
ing* I then asked him to allow me to go over the ship, 
and see if the men I wanted were on board. This he 
refused to do. I said I must try to execute my warrant, 
even if I had to use force. He said he would use force 
to resist me, and that, if he was overcome, he would 
throw up his ship to the Government here, and go 
home and report the matter to his Government. He 
said that he dare not allow me to search his ship ; ' it 

* was more than his commission was worth ; and that 
' such a thing would notbe attempted by the Government 

* to a ship of war of another country.* He said * it was 

* only by courtesy that I was allowed on board' and that 
he considered * a great slight had been put upon him 

* by sending me to the ship with a warrant.' He said 
he thought that his * word should have been taken in 

* preference to that of men who had probably deserted 
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** * from the ship, and had been put up to annoy him by 
** * the American Consul/ He said that if I took 
''one man, I might come afterwards and take fifteen 
or twenty, and that the American Consul would per- 
haps lay an information against him as being a ' buc- 
' caneer or pirate/ He said he thought that he had been 
very badly treated here by the police refusing to assist 
him in arresting his deserters. Before leaving, I 
asked him again if he refused to allow me to look for 
•* the man for whom I had a warrant in my hand. He re- 
** plied yes, that he did refuse, and that he would fight 
•' his ship rather than allow it. I then left."* 

On the day of its receipt, this report was submitted by 
the Governor to the Executive Council. In pursuance of 
the advice of the Council, the secretary of the Commis- 
sioners of Trade and Customs addressed a letter to Lieut. 
Waddell, appealing *' to him to reconsider his determi- 
nation, " and informing him that pending such further 
information, the permission to repair and take in supplies 
was suspended.* The answer to this letter was despatched 
by Lieut. Waddell at five minutes before ten o'clock on 
the evening of the 14th,* and in it^he says : 

'* I have to inform His Excellency the Governor that 
the execution of the warrant was not refused, as no 
such person as the one therein specified was onboard ; 
but permission to search this ship was refused. 
•* According to all the laws of nations, the deck of a 
vessel of war is considered to represent the msgesty of 
the country whose flag she fUes, and she is free from 
all executions, except for crimes actually committed 

» Bri». Case, p. 150. 
• Bnt. Case, p. 151. 
' Brit. App . r.-Case, vol. V, p. 110. 






« ( 




264 THE SHENANDOAH. 

on shore, when a demand must be made for the deliv- 
ery of such person, and the execution of the warrant 
performed by the police of the ship. Our shipping arti- 
cles have been shown to the superintendent of police, 
all strangers have been sent out of the ship, and two 
commissioned officers were ordered to search if any 
such have been left on board. They have reported to 
me that, after making a thorough search, they can 
find no person on board except those who entered this 
port as a part of her complement of men . I, therefore, as 
commander of this ship representing my government 
in British waters, have to inform His Excellency that 
there are no persons on board this ship, except those 
whose names are on my shipping articles, and that no 
one has been enlisted in the service of the Confeder- 
ate States since my arrival in this port, nor have I, 
in any way, violated the neutrality of the port. And 
I, in the name of the Government of the Confederate 
States of America, hereby enter my solemn protest 
against any obstruction which may cause the detea- 
tion of this ship in this port."* 

At about ten o'clock p.m. of that day, four men left 
the Shenandoah in a boat pulled by two watermen.' 
They were arrested, and one of them was identified as 
the man for whose arrest the warrant was issued. 

On the same 14th day of February, the Consul for- 
warded to the Governor two other affidavits, in one of 
which, that of Hermann Wicke, the following statement 
is made : ** That the rations in Hobson's Bay are served 
*' by the master-at-arms, (I believe named Reed), who 



^ Brit. Case, p. 151. 

* Brit Case, p. 153; Brit. C.-Case. p. 96. 
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gives the rations to Quartermaster Vicking, and this 
latter brings the rations to the galley to be cooked by 
the cook, known by the name of * Charley ; ' that said 
cook, Charley, was not on board the Shenandoah on 
her arrival in the bay ; he went on board since her 
arrival, and he told me he would join the ship as 
cook; that he dared not do it m .the port, but that 
he would do it when proceeding outwards; that I 
also saw said cook take rations to a number ot men 
who were concealed in the forecastle, who went on 
board since her arrival in Hobson's Bay. That on 
Saturday, 11th February, 1865, when working and 
cleaning the Shenandoah, three boys, who came on 
board the Shenandoah since her arrival in this port, 
assisted in painting between decks, whereas the num- 
ber of men so concealed (as mentioned above) worked 
on deck; that the said men, so concealed, in number 
about ten, received rations cooked in the same cooking 
apparatus and served in the same way as the regular 
crew on board ; they eat out of the ship's plates in the 
forecastle, such as were used by the prisoners while 
on the cruise; that they sleep on board, one part in 
the forecastle, the other part between decks. That 
the cook, Charley, and another, which I could identify 
if seeing him again, wore sometimes the ship's 
uniform."* 

And in the other, that of F. C. Behucke, the following 
appears : ** That before I left the said steamship, I saw 
** about ten men concealed in said Shenandoah. Some 
*' of said men told me they came on board to join. 
** That several of the said men were at work with me on 

' Am. App., vol. VI, p. 626. 
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" Saturday last, with the knowledge of the oftlcers ; that 
" one of the said men told me that he could not sign 
" articles in this port, but was going to do so as soon as 
" he got outside ; that one man in the galley, who came 
" on board at this port, wears the uniform and performs 
" his duty in the said uniform ; that said man in the 
" galley has been wearing the uniform for about eight or 
" ten days ; that I heard said man in the galley called 
" Charley ; that all the said men who came on board 
" since we have arrived in Melbourne have been ra- 
" tioned from the said ship Shenandoah; thatlhave seen 
" the master-at-arms serve out their provisions to 
" Vicking; that after the provisions are cooked I have 
" seea Quartermaster Vicking take it to them IVom the 
" galley while concealed in the forecastle. " * 

Allthese communications were, on the 15th of February, 
submitted by the Governor to his executive council. " 

From this it appears that on the 15th of February, the 
Qovemor and his council knew fVom the statement of an 
offlcer in command of one of Her Majesty's ships, that 
the ship from the " paucity of her crew" vras not in 
condition for a ship of war; that one witness, who was 
still within the reach of the judicial process of the Col- 
ony, had stated, under oath, that there were fifteen or 
twenty men concealed in different parts of the ship who 
came on board to join ; that an officer of the Government 
whom the Governor had sent on board to examine the 
vessel, reported that " there appeared to be a mystery 
" in the forehold" and no one had been admitted 
there; that the police officers of the Government, who 

' Am App. vol. VI, p. 627. 
»B-it. App, Vdl, I. p, 5», 
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had been directed to ascertain the facts, had reported 
that it was the intention of the commander to ship 
forty hands, and that some men had been engaged and ar- 
rangements had been made for the engagement of others; 
that upon an order being issued upon the sworn testimony 
of a complainant, for the arrest of a man who had en- 
listed to serve upon this vessel, the officer whose duty 
it was to make the arrest, reported that he had been 
prohibited by an inferior officer of the ship and by the 
officer in command, each acting separately, from serving 
the process on board the vessel, the principal officer in 
command declaring upon his honour as an officer and a 
gentleman there was no such person on board ; that upon 
an '' appeal " to the commander for a reconsideration 
of his decision, he replied that no such person was on 
board, at the time the request for permission f o serve the 
process was made, when the falsehood of his statement 
was proven by the arrest of the man, who left the vessel 
at or about the time the letter was being written, and 
which was more than twenty four hours after the attempt 
to serve the process was made ; * and that, after this state- 
ment of the commander, the Consul of the United States 
produced the affidavits of the other persons, who declared 
positively that there was a large number of men still 
concealed on board to enlist when the ship got out of 
port. 

Notwithstanding all this, however, upon the assurance 
of the commander, made after the arrestof the four persons 
whoescaped, ** that there were no persopsou board hisship 
** whose names were not on the shipping articles," and 
that no one had enlisted '* in the service of the Con- 

« Speech of Mr. McCulljck in Colonial Assembly, Am. App . 
vol. VI, p 666. 
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** federate States since his arrival in port," the order 
suspending permission to repair and take on supplies 
was unconditionally rescinded, and the ship released from 
the surveillance of the police who had been placed around 
her. No promise was exacted for the future ; no officer 
was placed on board ; no watch maintained, but the full 
and untrammelled hospitality of the port was granted to 
a ship whose commander had not scrupled to ** state upon 
** his honor" that which the Governor knew to be false. 

After the release was ordered and notice thereof given 
to Lieutenant Waddell, His Excellency caused to be ad- 
dressed to him a letter as follows: *' I am directed by 

* His Excellency the Governor to farther acknowledge 
^ your communications of the 13th and 14th instant, in 

* which, alleging that the vessel under your command 

* had been seized, you ask whether the seizure be known 

* to his Excellency the Governor, and if it meets his 

* approval. 
**I am to inform you, in reply, that this Government 

* has not directed or authorized the seizure of the 
' Shenandoah. 

** The instructions to the police were to see that none 

* of Her Majesty's subjects in this Colony rendered any 
' aid or assistance to, or performed any work in respect 

* of your vessel, during the period of the suspension of 

* the permission which was granted to you to repair 

* and take in supplies pending your reply to my letter 

* of yesterday's date in regard to a British subject 

* being on board your vessel, and having entered the 

* service of the Confederate States, in violation of the 
British Statute, known as the Foreign Enlistment Act,, 
and of the instructions issued by the governor for the 
maintenance of the neutrality by Her Majesty's sub- 
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jects. In addition to evidence previously in possession 
of this Government, it has been reported by the police 
that about ten o'clock last night four men, who had 
*• been in concealment on board the Shenandoah, left 
the ship and were arrested immediately after so 
leaving by the water police. 

* ' It appears from the statements of these men that they 
were on board your vessel both on Monday and Tues- 
day, the 13th and 14th instant, when their presence 
was denied by the commanding officer in charge, and 
by yourself subsequently, when you declared that 
there were * no persons on board this ship, except 

* those whose names are on our shipping articles.' This 
assertion must necessarily have been made by you 
without having ascertained for yourself by a search 
that such men were not on board, while at the same 
time you refused permission to the officer charged with 
the execution of the warrant to carry it into eflfect. 

* * Referring to that portion of your communication of 
the 14th instant, in which you inform His Excellency 
the Governor, ' that the execution of the warrant was 
not refused, as no such person as the one specified 

" therein was on board,' I am in a position to state 

** that one of the four men previously alluded to is 

** ascertained to be the person named in the warrant. 

** I am also to observe, that while at the moment of 

the dispatch of your letter it may be true that these 

men were not on board the Shenandoah, it is beyond 

question that they were on board at the time it was 

indited, your letter having been dispatched at five 

'* minutes before ten o'clock. 

** It thus appears plain, as a matter of fact, that the 
'* Foroign Enlistment Act was in course of being evaded. 
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** Nevertheless, inasmuch as the only person for whose 
'* arrest a warrant was issued has been secured, and as 
** you are now in a position to say, as commanding officer 
** of the ship, and in behalf of your Government, whose 
'* faith is pledged by the assurance, that there are *no 
•' ' persons on board this ship except those whose names 
*• *are on our shipping articles, and that no one has 
** 'been enlisted in the service of the Confederate States 
** 'since my arrival in this port,' His Excellency the 
*' Governor has been pleased to revoke the directions 
** issued yesterday, suspending permission to British 
"subjects to aid and assist you in effecting the neces- 
'• sary repairs, and taking in supplies. 

** I am to add, it is expected that you will exercise every 
** dispatch, so as to insure your departure by the day 
*• named in your first letter of yesterday, viz., Sunday 
'' next." * 

To this the lieut. commanding replied on the 16th, 
and in so doing took occasion to say: ** In conclusion, 
** sir, allow me to inform you that I consider the tone 
** of your letter remarkably disrespectful and insulting 
'* to the Government I have the honor to represent, 
** and that I shall lake an early opportunity of for- 
** warding it to the Richmond Government." * But he 
accepted the privileges granted. The disrespect and 
insult consisted, as the Arbitrators will readily perceive, 
in intimating somewhat distinctly to the commander, 
that the Gpvernor accepted statements made **upon 
honor," which he knew to be false in spirit, if not in 
letter. 

On the 16th of Febmary an examination was had of 

* Brit. App., C.-Case, vol. V, p. 112. 
» Ibid., p. 113. 
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the parties arrested while leaving the ship, before one 
of Her Majesty's Justices of the Peace for the Colony. 
The witnesses, whose affidavits had been taken and pre- 
sented to the Governor, were examined orally in Court. 
Every fact stated in the affidavits was proven, and the 
accused were identified as the parties who were on the 
ship. One of them (Charley) was not only on the ship, 
but in the uniform of the ship performing the duties 
for which he had enlisted, or at least had agreed to 
enlist. Upon this testimony the persons arrested were 
all, on the I7th, committed for trial, and two were sub- 
sequently convicted.* But one was afterwards discharged 
by the Attorney Oeneral on account of his youth, and 
another for want of proof as to his nativity. The next 
day the officers of the vessel appealled to the public 
through the newspapers. They there stated, ** upon 
thoir honor," to protect themselves, and secure the 
escape and increased efficiency of their ship, what they 
dated not state, ** under oath/' to protect the ignorant 
men whom they allowed to suffer for their own crime. ■ 

Immediately after the order permitting the repairs and 
supplies to be continued was made known, the Consul 
addressed another communication to the Governor, 
which he closed by saying, ** I trust, therefore, that upon 
'* further reflection, Your Excellency will reconsider 
'* your decision regarding this vessel, against which I 
** have felt constrained to protest so earnestly." ' 

This communication must have come into the hands of 
the Governor not long after he had received the some- 
what pointed letter of the commander of the vessel ; but 

» Brit. App . vol. I, p. 536. 
« Ihid , p. 516. 
' ibid p. 6!4. 
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neither the representations of the Consul ; the result of 
the examination of the men who had been persuaded by 
the real offenders to become criminals ; the insolence of 
the commander of the vessel, nor anything else, could 
induce the authorities composing Her Majesty's Govern- 
ment at this colony even to put the vessel under further 
surveillance. 

On the 16th of February, the Consul placed in the 
hands of the Attorney General a further affidavit of 
Michael Cashmere, a citizen of Melbourne, stating that he 
had, on the 2nd of February, seen on the Shenandoah 
a man in the uniform of the ** ship, who was sitting with 
the other sailors eating soup," and who told him he had 
joined the ship that morning ; and also an affidavit from 
the captain of a vessel in the port in which it was stated 
that fourteen days before he had gone on board the ship 
and enquired of the commanding officer if he had any 
chronometers for sale ; that he was directed to a person in 
theuniformof an officer; that he made a selection from 
five or six chronometers handed him by the officer and 
bought and paid for one which he described. * These 
affidavits were procured and placed in the hands of the 
Law Officer of the Crown just after the vessel had been 
launched from the slip. 

On the 16th of February, Lieut. Waddell informed the 
Governor, that every dispatch was being used by him to 
get the Shenandoah to sea at the earliest possible mo- 
ment;' and on the 17th, it was reported by the tide 
inspector that she had taken on coals during the night, 
and was reshipping stores from a lighter.' It must have 

* Brit. App., vol. I, p. 61.5. 
« Ibid, p 621. 
» IMi.,532. 
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been apparent to all she would remain in port but a 
short time longer. 

At Ave o'clock in the afternoon of the 17th, the Consul 
received other information to the effect that men were 
being enlisted to increase the crew. He went at once with 
his new witness, Andrew Forbes, to the Crown Solicitor, 
by whom he was sent to some of the ** plenty of magis- 
trates ; " then he went to the office of the Chief Commis- 
sioner of Police, who was not in ; then to the Attorney 
General, who wanted an affidavit taken ; then to the office 
of the detective police, but the chief of that office must 
have a warrant before he could act, and advised him to 
go to the police justice for that purpose; then to the po- 
lice justice, who could not take the responsibility of 
granting a warrant upon the evidence of one man alone, 
but advised him to go to a magistrate at Williamstown, 
about four miles distant, who, perhaps, might have cor- 
roborative testimony. It was, by this time, half past 
seven o'clock in the evening. At this nour, the Consul 
took the affidavit of the witness, which he sent by pri- 
vate hand to the Attorney General, and started himself 
for Williamstown. The witness, however, being afraid 
of personal harm,' refused to go with him and the affi- 
davit did not reach the Attorney General on account of 
the lateness of the hour.* The Consul did, however, 
send a messenger to the water police, at Williamstown, 
who reported to them the shipping of the men, but they 
said they were powerless to interfere without directions 
from the head authorities at Melbourne. * In view of 
this state of facts, the United States believe the Arbitra- 

* Lord to Blanchard, Brit. A pp., vol. L p. 617. 

* Affidavit of Robbins, Am. A pp., C.-Casc, p 1185. 
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tors will not agree with Her Majesty's Government, when 
it says as it does in the Counter-Case, on page 97, that 
the Consul was ''certainly more justly chargeable with 
a want of due diligence than those" to whom he applied 
for assistance. 

The United States in this connection also ask the at- 
tention of the Arbitrators to the following statement in 
the Counter-Case, presented by Her Majesty, on page 98 : 
•* Such, as far as is known to Her Majesty's Government, 
** is all the information which the authorities of Mel- 
bourne were able to obtain as to the alleged shipment 
of men from the Colony on board the Shenandoah. It 
was furnished, for the most part, to the police by the 
** boatmen who had been employed in putting the men 
•* on board, on the understanding that they should not 
** themselves suflfer on account of what had been done." 
But on the the 16th, more than twenty four hours before 
she left port, it was demonstrated there was evidence 
enough to convict four men who had enlisted before the 
vessel had sailed and before she went to the docks. That 
information was not obtained from boatmen. Every- 
ttiing transpired under the eyes of the police themselves, 
and the conviction followed from their testimony, con- 
nected with that which had been furnished by the Con- 
sul. It was what they knew before the vessel left port, 
which should have compelled them to act, not what 
came to them after. The United States have never asked 
for the conviction of the boatmen. What they wanted 
was the detention of the vessel, or, at least, the adoption 
of such measures as would prevent the augmentation of 
her warlike force. 

The Shenandoah left her anchorage early on the 
morning of the 18th and proceeded to sea unmolested. 
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The *' guns were all loaded before the vessel went outside 
of the Heads."' The Chief Commissioner of Police 
says, on the 26th October, 1871, that ** no visitors were 
*• allowed on board the Shenandoah under any pretence 
** for three days before she sailed, and, in the absence 
" of any of Her Majesty's ships in our waters at the time, 
** the efforts of the water police were necessarily of 
''little avail."* The same oftlcer says, in the same 
report: ''Had the Shenandoah been afloat in the bay at 
** the time, I am convinced that any attempts on the part 
** of the police to search her, or to execute warrants 
** for the apprehension of persons illegally enlisted, 
*' would have been violently resisted." If this was 
understood at the time, the United States are at a loss to 
know why it was she was permitted to get afloat until 
her offloers had allowed their vessel to come under the 
surveillance of the Government, or until some means had 
been devised by which a fresh violation of the neutrality 
of the waters might be prevented. Her Majesty's ship 
Bombay was in port when the Shenandoah arrived, and 
the United States can hardly believe she had been per- 
mitted to leave the harbor entirely unprotected while so 
troublesome a visitor remained. At so important a sta- 
tion, there must have been some vessel of Her Majesty's 
powerful navy, that could be called upon by the gov- 
ernor of the colony for assistance in case it became 
necessary. At any rate the Shenandoah could have been 
held upon the dock until a ship of war was found to 
watch her, if the authorities had been so disposed. 

As soon as the Shenandoah got outside of the neutral 
waters an addition was found to the complement of her 

» Brit. App., r.-Case, vol. V, p. 120. 
« /Wd., p. 121. 
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men. They may not have been added to her crew in 
•form, by actual enlistment, but they were recruited; and 
with the men On board the enlistment was easily accom- 
plished. In this way forty two men were added to the 
crew, as will appear by the affidavit of Temple, in which 
names are given.* Among these names the Arbitrators 
will find, as master-at-arms, ** Charles M'Laren." His 
name also appears in the report of the chief detective at 
Sandridge, made on the 13th of February, where it is 
said : ** a waterman named McLaren, now at Sandridge, 
•* is either already enlisted or about to be so." • It also is 
found in the report of the same detective on the 
21st, as M'Laren, ** who stated openly a short time back 
** to a waterman named Sawdy and others, that he was 
** about to ship on the Shenandoah,'' • They will also 
find the names of Thomas Evans, Robert Dunning and 
William Green, which also appear in the affidavit of 
Forbes, * the witness who went with the Consul on the 
17th, when he endeavoured to obtain some action by the 
officers. 

As soon as the vessel had escaped, it was easy for the 
authorities to satisfy themselves that large additions had 
been made to the crew. 

The 18th, the day on which she sailed, was Saturday. 
The papers published on Monday morning all make 
mention of the increase of her crew. The Herald has 
the following notice : •* The Confederate cruiser Shenan- 
*' doah left Hobson's Bay at about 6 a.m. on Saturday, 
'* and was seen during the afternoon outside the Heads 

> Brit App., vol. I, pp. 701, T02, 
» Brit. App., C.-Gase, vol. V, p. 108, 
»/Wd.,p. in. 
♦ Brit. App., vol I, p. C16. 
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by the schooners Sir Isaac Newton and Zephyr. She 
steamed up to the former, and hoisted an English en- 
sign, which on being answered with a like flag, she 
stood off again ; when the Zephyr saw her at a later 
hour of the day, she was hove to off Cape Schanck. 
Several rumors are afloat that the Shenandoah shipped 
or received on board somewhere about eighty men just 
prior to leaving. We have since been informed that 
she took away a large number, but not equal to that 
above stated."* 

In the Argus it was said : ** It is not to be denied, how- 
ever, that during Friday night a largo number of men 
found their way on board the Shenandoah, and did not 
return on shore again." * 

Another paper said : " There is no doubt that she has 
taken away with her several men from this colony ; re- 
port says eighty, but that is probably an exaggeration. 
The neglect of the Attorney General in not replying to 
Captain Waddell's question as to the extent of the 
neutral limit, has apparently absolved that commander 
from responsibility so far as carrying on hostile opera- 
tions outside Port Philip Heads is concerned, for, ac- 
cording to our shipping report, the Shenandoah 
steamed up to the schooner Sir Isaac Newton, evi- 
dently witli the intention of overhauling her had slio 
happened to bo a Yankee vessel.*' ' 
And the Age said ; *' The Shenandoah left Hobson's 
Bay at six o'clock on Saturday morning. It is cur- 
rently reported that she shipped some eighty men 
just prior to leaving. At a late liour on Saturday, 

* Am. App., vol. VI, p. 683. 
« Ibid., p. 684. 
' ibid. 
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'' in plain clothes, superintending the embarkation of the 
*' passengers; saw the same boats returning in about 
*' half an hour afterwards, midway between the Shenan- 
** doah and the pier, with only one man in each of them; 
" on returning to the pier at about midnight, was inform- 
'* ed by the constable on duty there (Knox) that during 
** the absence of the police boat, three or four boats had 
'* left the pier for the Shenandoah containing in all 
'* about twenty passengers. Have made enquiries rela- 
'* tive to the persons conveyed on board, and find that the 
** parties named in the margin were seen on board at one 
** o'clock in the morning of the 18th instant." * 

George W. Robbins also stated to the police that 
" he passed across the Bay on Friday night last, with 
** a message from the American Consul to the police, to 
** the effect that the Shenandoah was shipping men on 
* * board . On his way he saw a boat pulled by Jack Riley 
** and a man named Muir ; they had about twelve men in 
** a boat. On his return, Riley and Muir being alone, 
** pulled up from the Shenandoah, and hailed Robbins. 
*' Robbins did not reply." • The report of this last state- 
ment was made on the 22nd. 

But the United States ask the attention of the Tribunal 
to another fact connected with the treatment of the She- 
nandoah at Melbourne. 

She was a " full rigged ship of superior build, and with 
*' good winds she was a fast sailer, but with light 
'* breezes she was only ordinary. She also had steam 
*' power auxiliary, with a propeller that could be used 
** at pleasure, and which, when not in use, could be 

> Brit. App., C.-Ca?o. vol. V, p. 111>. 
» Ibid.. ]). 120. 
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harbor master reported ** the crew and a party of men from 

* the shore are now employed in discharging coals and 

* stores into lighters I have been given to under- 

* stand, if she be sufficiently lightened, and weather 

* permitting, she will be taken into the slip to-morrow 

* afternoon."* Again, on the 8th, the tide inspector 
reported, *• the Shenandoah continued to discharge stores 

into lighters yesterday, but little progress was made, 
owing to the boisterous state of the weather. " ' And 
on the 9th, the harbor master reported, ** that the persons 

* in charge of the patent slip, on placing the Shenandoah 

* on the cradle yesterday, found she was drawing too 

* much water to admit of the vessel being taken up with 

* safety. The crew and men from the shore are lightening 

* her abaft, preparatory to another trial to get her up to- 

* day at high water." • It will be borne in mind that she 
was a vessel of war without cargo, except coal. She 
was lightened, therefore, by taking out coals and sup- 
plies only. 

Oa the 17th, the Consul protested to the Governor against 
her being permitted to take in coals, adding, '* I cannot 
** believe Your Excellency is aware of the large amount of 
** coal now being furnished said vessel;"* but the 
Governor ** acquainted" him in reply, on the same day, 
** that a ship of war of either belligerent is, under Her 
" Majesty's instructions, allowed to take in coal sufilcient 
'* to carry such vessel to the nearest port of her own 
** country or to some nearer destination." * 

* Brit. App., vol. 1, p. 580. 

* ibid. 
» fbid. 
'ibid, 615. 

« Ibid., p. 6n. 
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Thereupon, when the vessel was launched from the slip 
she was hauled alongside the John Frazer, and took in 
three hundred tons of coals, which, with the four hundred 
she already had on board, gave an ample supply for the 
contemplated cruise.* It is now said by the Collector of 
Customs that ** two hundred and fifty tons of coals were 
** transhipped to her from the John Frazer/'* It matters 
but little which of these amounts was actually taken, 
for after a cruise of nine months and her destructive 
work among the whaling fleet in the Arctic seas, she 
arrived on the sixth of November at Liverpool w^th one 
hundred and thirty tons remaining on board, according 
to the report of Captain Paynter, of Her Majesty's ship 
Donegal to the Controller General of the Coast-guard.* 

Notwithstanding the protest of the Consul, no account 
seems to have been required of the actual amount on hand, 
and from all that appears, an unlimited permit was 
granted. 

She was also permitted to take on board supplies for 
her cruise. The extent of these supplies does not appear. 

On the 30th of January the Commissioner of Trade and 
Customs informed Lieutenant Waddell that *' it will be 
** necessary that a list of the supplies required for the 
** immediate use of your vessel . . . should be sent in 
** for the guidance of His Excellency."* 

On the same day Lieutenant Waddell replied, ** I have 

*' to state the immediate supplies required for the officers 

* and crew under mv command consist of fresh meat, 

** vegetables, and bread, daily; and that the sea supplies 

« Am. App., vol. VI, p. 698. 

« Brit. App , C.-Case, vol. V, p. 85. 

» Brit. App , vol. I, p. (T3i. 

* Ibid,, p. 610. 
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** required will be brandy, rum, champagne, port, sherry, 
" beer, porter, molasses, lime-juice, and some light ma- 
** terials for summer wear for my men, etc." * 

It will be noticed that the quantities required are not 
stated; but on the next day the commander was notified 
that "permission is conceded for you to ship on board the 
" Shenandoah, in such quantities as may be reasonably 
'* necessary, the provision and supplies enumerated in 
•* your communication under reply." ■ 

If any further list was furnished. Her Majesty's Gov- 
ernment has not seen fit to present it for the considera- 
tion of the Arbitrators. 

The permit for general supplies appears, therefore, to 
have been as unlimited as that for coal. 

Without these additions to her steam-power, crew, and 
supplies, she never could have accomplished the objects 
of her cruise. Although ** a fast sailer in a strong wind, 
** with a light breeze she could not have outsailed the 
** average of the whalers."' It is the firm opinion of 
Captains Nye, Hathaway, Winslow, Wood and Baker 
that if she had not used her stoam-power, she could never 
have captured the larger portion of the whaling fleet. 
She waited for a calm before attacking the whaling ves- 
sels, in order to prevent their escaping into the ice, and 
then made chase under steam* * Neither could she have 
been safely handled in the Arctic seas, if she had not 
obtained the additions to her crew at Melbourne. Even 
with these additions it was often necessary, as has been 

* Brit. App., vol. L p. 517. 
» /6id., p. 641. 

' Am. App., vol. Vll, p. 97. 

* Affidavits collected in Am. App., vol. VII, pp. ^ et seq. 
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'* he had dispatched his letter of the 14th), he had im- 
•* mediately apprised the Government of the mistake he 
** had committed, instead of leaving it to be brought to 
" light by the apprehension of the culprits themselves, 
*• and through the medium of a police examination." * 

In less than sixty days after this report was written, 
and before any advices of what had been done could have 
reached Richmond, there was no ** government" there 
to be insulted, or to which representations could be 
made. The armies of the insurgents had surrendered, 
and those who had administered the government were 
fugitives. 

But only ten days before the date of that report, and 
after it was apparent to all that the struggle of the in- 
surgents was nearly at an end. Her Majesty's Secretary of 
State for Foreign Atfairs addressed the first remonstrance 
of his Government to the agents of the insurgents, and 
after stating that the ** unwarrantable practice of building 

* ships in this country to be used as vessels of war 

* against a State with which Her Msyesty is at peace 

* still continues," says, '* Now, it is very possible that by 

* such shifts and stratagems the penalties of the existing 
' laws of this country, nay, of any law that could be 

* be enacted, may be evaded ; but the offence thus offered 

* to Her Majesty's authority and dignity by the de facto 
' rulers of the Confederate States, whom Her Majesty 

* acknowledges as belligerents, and whose agents in the 

* United Kingdom enjoy the benefit of our hospitality in 

* quiet security, remains the same. It is a proceeding 

* totally unjustifiable and manifestly offensive to the 

* British Crown."* 

* Brit. App., ^ol. I, p. 509. 

* Am. App., vol. I, p. 631. 
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It is a source of pleasure to the United States to learn 
that at last Her Majesty's Government did realise that the 
practices of the agents of the insurgents, which had been 
continued for so many years, were ** manifestly offen- 
** sive." It would have been more gratifying, however, if 
this manifestation had been noticed at a somewhat earlier 
date. 

The Consul of the United States, in reporting the facts 
to his Government on the same day that the Governor 
reported to the Government of Her Majesty, uses the 
following language : * * What motives may have prompted 
** the authorities, with evidence in their possession as to 
** the shipment of large numbers of persons on board said 
** vessel, substantiated by the capture and commitment 
** of some escaping from said ship, to allow the said 
** vessel to continue to enjoy the privileges of neutrality 
** in coaling, provisioning, and departing, with the affl- 
** davits and information lodged and not fully satisfied, I 
** am at a loss to conceive. Was it not shown and proved 
* * that the neutrality was violated ? And yet she was 
** allowed her own way unmolested, thus enabling her to 
** renew her violations of neutrality on a larger scale. 
** There are eyes that do not see and ears that do not 
'*hear, and I fear that this port is endowed with such 
** a portion of them as may be required to suit the occa- 
** sion ; for in what other way can my unsuccessful 
** attempts to obtain the assistance of the authorities on 
** the evening of the 17th instant be explained ?" * 

The United States believe the Arbitrators will agree with 
the Consul in all that he has said . 

And here again the United States must ask the Arbi- 

* Am. App., vol. VI, p. 505. 
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trators to contrast the conduct of Her Majesty's Govern- 
ment wiih that of His Majesty the Emperor of Brazil, who, 
asearly as June 23rd, 1863, upon much less provocation 
from these same belligerent insurgents, caused, among 
others, the following salutary rules to be promulgated 
for the guidance of the presidents of his several pro- 
vinces : 

** 6. Not to admit in the ports of the Empire the belli- 
** gerents that may once have violated the neutrality. 

** 7. To cause to retire immediately from the maritime 
'* territory of the Empire, without furnishing them with 
** any supplies whatever, the vessels which attempt to 
•* violate the neutrality. 

** 8. Finally, to make use of force, or in default, or by 
•* the insufficiency of the same, to protest solemnly and 
** energetically against the belligerent, who, being warned 
** and intimated, does not desist from violating the neu- 
•* trality of the Empire."* 

From Melbourne the Shenandoah made her way to the 
Island of Ascension, where, about the 4th of March, she 
destroyed four whaling vessels at anchor in the harbor. 
One of these vessels was from Honolulu, under the Hono- 
lulu flag, and commanded by a citizen of Honolulu. She 
remained at this island until about the 14th of March, and 
then cruised for nearly a month off the coast of Japan. The 
latter part of May she arrived in the Ochotsk sea, where, 
on the 27th of May she captured and destroyed the whal- 
ing ship Abigail, Captain Nye. She then sailed for Cape 
Thaddeus, a place much frequented by whaling ships, and 
arrived there about the 20th of June. Between that time 

' Brit. App., vol. I, p. 295. 



X. 



THE SUMTER, THE NASHVILLE, THE RETRIBUTION, 

THE TALLAHASSEE AND THE 

CHICKAMAUGA. 



The attention of the Arbitrators has thus far been direct- 
ed in the progress of this investigation of facts, to vessels 
which left Great Britain to receive their armament, and 
which were afterwards, without having been engaged in 
any other service, actually armed for war. 

The United States claim, however, that Great Britain 
failed to fulfil its duties towards them in respect to cer- 
tain other vessels, to wit: the Sumter, Nashville, Retri- 
bution, Chickamauga and Tallahassee. The facts upon 
which a claim is predicated for compensation on account 
of the acts committed by these vessels, have already been 
stated in the case which the United States have had the 
honor to present for the consideration of the Tribunal. 
Her Majesty's Government has, however, in its Case and 
Counter-Case, submitted some new evidence, which 
makes it proper for the United States to present, in this 
argument, as briefly as is possible, a summary of the 
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material facts, in respect to these vessels as they now 
appear from the evidence and allegations submitted by 
both the parties. 



THE SUMTER. 



This vessel was originally in the merchant service of 
the United States, and, at the outbreak of the rebellion, 
was employed as a packet between New Orleans and 
Havana, i-'oon after the blockade of the port of New 
Orleans, she was fitted and armed for a vessel of war, 
and, haviDg escaped on the 30th of June, 1861, through 
the blockade at the mouth of the Mississipi River, ap- 
peared, on the 6th of July, at the Port of Cienfuegos, in 
the Island ofCuba, with six prizes which she had captured 
on her voyage thither.' The prizes were detained in pert 
upon the order of the Captain General of the Island, and 
subsequently, on the 28th of the same month, " uncon- 
ditionally" released " in consequence of the investigations 
" made by the authorities of Cienfuegos concerning their 
'"capture."' The Sumter, during her stay, was per- 
mitted by the local authorities at the port to take coal 
and water.' No application was made to the Governor 
General for that purpose.* She wont to soa in the evening 

' Uiit. App., C Case, vol. V[, p. lOl. 
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of the 7th of July,* having remained in port about twenty 
four hours. 

On the 17th of July, she arrived at Cura^oa, in Dutch 
Guiana, where she was permitted to supply herself 
with coal and provisions. * She next appeared at Puerto 
Cabello in the Republic of Venezuela, on the 26th of 
July, with a prize, but being ordered to ** take her depart- 
** ure within four and twenty hours," left, without coal- 
ing, at daylight on the 27th,* and arrived at a British 
port in the Island of Trinidad, on the 30th. Here she 
was ** supplied with a new mamyard, eighty tons of coal 
*• and provisions," and sailed in the evening of the 5th 
of August. * She next appeared at Paramaribo, in Dutch 
Guiana, on the 19th of August,and purchased and received 
coals without objection on the part of the authorities. 
Remaining at this port until the 31st,* she appeared 
at the Brazilian port of Maranham, on the 6th of Sep- 
tember, ** to coal and procure supplies. " • 

From this port she went to Martinique, where she also 
received coal and supplies, and from there to Cadiz, at 
which place she arrived on the 4th of January, 1862. "^ 
Here she was permitted to go into dock and make some 
slight repairs.* ** The Captain of that vessel [the Sum- 
** ter] asked for reparation in her upper works and in 
** her decks, but after a scientific survey scrupulously 
** executed, it was found that such reparations were not 

* Brit. App., C.-Case, vol. VI, p. 104. 
« Ibid,, p. 69. 

* C u se of Alabima and Sumter, p. 27* 

* Brit. App., vol. ir, p. 5. 

" Ibid, p. 81. 

* ibid., p. 1. 

" !bid., p. 114. 

* Ibid., p. 116. 
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On the 30th of September, 1861, Mr. Adams made com 
plaint to Earl Russell of the manner in which the Sumter 
had been received at Trinidad, but as early as the 29th of 
August, the Duke of Newcastle had transmitted to the 
Foreign Office a report from the Governor of the island to 
the Colonial Office, aod which was of course in the pos- 
session of Earl Russell when he received the commujiica- 
tion from Mr. Adams. In that report of the Governor this 
passage occurs : '' A great deal of trade goes on between 
*' Trinidad and the northern ports of North America, and 
" Captain Semmes, I imagine, has not failed to take this 
** opportunity of obtaining information with regard to the 
" vessels employed under the flag of the United States in 
*' this traffic. Fears are entertained with regard to one or 
" two now expected. It is to be hoped that the presenile of 
" the Sumter in these waters will soon be made generally 
'* known, and that, while the civil war continues, the 
*• lumber and provision trade, any interruption of which 
*' would cause serious embarrassement to this commu- 
** nity, will be carried oq in British bottoms. " * 

*'0n the 4th of October, Earl Russell informed Mr. 
Adams, ** the Law Officers of the Crown have reported 
** that the conduct of tho Governor was in conformity to 
** Her Majesty's Proclamation.*'* 

On the 1st of November, the Minister of the United 
States at Rio Janiero complained to the GovemmeDt of 
His Majesty the Emperor of Brazil of the conduct of the 
provincial authorities during the stay of the Sumter at 
Maranham.* A long correspondence ensued, connected 
with the visit of this vessel and those of other insurgent 

> Brit. App., vol. II, p. 1. 

* Brit. Case, p. 14. 

' Brit. App., vol. VI, p. 5. 
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cruisers subsequently, which resulted in the promul- 
gation of the instructions to the Presidents of the Pro- 
vinces of the Empire, under date of the 23d of June, 1863, 
to which reference has already been made.* 

It is sufficient for the purposes of this Argument for 
the United States to say, that during the contest between 
them and the insurgents, abuse of neutrality was never 
tolerated in the ports of the Netherlands or Brazil, and 
these ports were never suflFered to be used, by either of 
the belligerents, '* as the base of their operations against 
*' the commerce of the adverse party." 

It is true that, on the 31st of January, 1862, cer- 
tain •* orders to be observed in all the ports of the United 
** Kingdom, and those of Her Majesty's transmarine ter- 
•Vritories and possessions," were issued by Her Brit- 
tanic Majesty's Government,' and that, by the *' first and 

** second of the orders, belligerent vessels were ab- 

** solutely excluded from the ports, roadsteads and waters 
•* of the Bahama Islands, except in case of stress ot 
** weather, or of special leave granted by the Lieutenant 
** Governor." It is also true that, '* to vessels of the 
** Confederate States it [access to these islands], was 
** of great importance, the harbors of these States being 
** generally, though not always, effectively blockaded."' 
But the United States have not yet been able to discover 
that the ** special leave" required by the orders was 
ever, duriiigthe entire contest, withheld by the Lieutenant 
Governor from any insurgent vessel of war, and that, too, 
notwithstanding the long continued and flagrant abuses 

* Ante, p. 287. 

* Brit. Case, p. 15. 
» !bid, p. 17. 
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ot the hospitalities of British ports, to which the atten- 
tion of the Arbitrators has already been directed. 

The Sumter went to Gibraltar for coal. The Consul of 
the United States was enabled to prevent her obtaining a 
supply from the merchants at that port, until the arrival 
of certain vessels of war of the United States in the ad- 
joining waters of Spain, and, after that time, her move- 
ments were so closely watched by these vessels, that she 
was never able to escape in the character of a ship of 
war. 

Her crew was discharged and paid off in April,^ and 
previous to the 8th of December, while she was yet in 
port fully armed, a private contract was made by the in- 
surgents, for her sale for £4,000. The purchasers were 
ready with the money to pay for her, and receive the bill 
of sale, but *' all the papers required by them could not 
be produced by the officer in charge, . . . who, it 
appears, holds a power of attorney from a certain Bul- 
lock, who styles himself senior naval offlcer in the 
Confederate service in Europe, and, I am told, is at 
present in England, giving his attention to what relates 
** to the marine service of the rebel States." • In conse- 
quence of this informality, the sale was not consum- 
mated, and on the same day, the 8th, she was advertized 
to be sold at public auction.' The Consul of the United 
States protested against such sale being allowed in the 
port, stating, among other things, that it was being 
made for the purpose of avoiding a capture by the 
cruisers of the United States."* It seemed to the 
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Commander of the United States war vessel Kearsage, 
that, ' * the sale of so-called Confederate war vessels in 
British ports, is an act as unfriendly and hostile to 
our [his] government, as the purchase of war vessels 
in their ports by the same party."* He therefore ad- 
vised the Consul to enter his protest against the sale. 

On the 19th, the form of a sale was gone through with, 
but the nominal purchaser was M. G. Klingender, in- 
timately connected with the firm of Frazer, Trenholm and 
Co.* She was afterwards given a British registry, and 
went to Liverpool under British colors, and from that 
time was used as an insurgent transport. 

On the 14th of October, 1863, the following significant 
letter was written by Prioleau, of the firm of Frazer, 
Trenholm and Co., at Liverpool, to Major Huse, which 
explains itself : *' Touching the Gibraltar, formerly Sum- 

* ter, did you not advise the Government that you had 

* taken her for the War Department? They do not under- 

* stand it out there, and you must come here and settle 

* it some how as early as you conveniently can. I will 
' adopt either of three courses which you may prefer : 

* To ignore our ownership altogether, and consider 

* her always the property of the Government. 2. To sell 

* her to the Government at a fair valuation on her lea- 

* ving here. 3. To keep her as our own from the time of 

* purchase in Gibraltar, and charge you the regular 
' rate of freight for the voyage to Wilmington, say £60 

* per ton. The first is the best plan, I think. Certainly 
' for the government it is. Of course you know that it 

* was not she that was sunk in this harbor. She was at 

* Am. App., vol. II, p. 510. 
« Ibid,, p 515. 
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" Wilmington lately, and before she is lost or returns 
** here, the matter ought to be arranged." * 

As has been seen, the sale of the Georgia was after- 
wards permitted in the port of Liverpool. After that, but 
not until the 9th of September, 1864, an order was pro- 
mulgated by Her Msyesty's Government, that ** for the 

* * future no ship of war belonging to either of the belli- 

* * gerent powers of North America, shall be allowed to 
** enter, or to remain, or be in any of Her Majesty's 
'* ports, for the purpose of being dismantled or sold .• 

When this order was made the insurgents had no 
armed ship of war to be dismantled or sold. 



THE xNASHVILLE. 



This vessel, like her predecessor, the Sumter, had, pre- 
vious to the outbreak of the rebellion, been employed in 
the merchant service of the United States as a packet 
running between New York and Charleston. She passed 
the blockade at the latter port, on the night of the 2(ith of 
August, having been lightened for that purpose, • and 
arrived at the port of St. George, in the Island of Bermuda, 
on the 30th, a little more than three days after leaving 
her home port. * 

She presented herself at Bermuda as a vessel of war. 

* Am. App., ^ol VII, p. 71. 
« Brit. App., vol. Ill, p. 20. 

' Bernard's Ncutralfty, p. 267. 

* Brit. Case, p. 2<). 
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An increase of her supply of coal, beyond what she had 
originally on leaving Charleston, would augment her 
naval force, and if she left her home port with the in- 
tention of thus augmenting her power when she arrived 
at Bermuda , and the Governor, with a knowledge of that 
intention, allowed it to be done, he did suffer the insur- 
gents to make use of that port of Her Majesty's dominions, 
as a base of naval operations against the United States. 

The run from Charleston to Bermuda, as has been 
seen, occupied but little more than three days. On 
arrival, her supply of coal was exhausted. Her voyage 
from Bermuda to Southampton lasted from the 4th to 
the 21st of November, or between seventeen and eighteen 
days. To enable her to make that voyage, she had 
permission to take on board six hundred tons of coal.* 
It now appears she only took four hundred and forty two 
and a half, or four hundred and seventy two and a half 
tons ; • but it matters little whether this was the true 
amount, or that which was originally supposed and 
reported by the Governor. Either was sufficient to 
enable her to reach and destroy the Harvey Birch on the 
19th, within two days nin of Southampton. Without 
this supply that capture could not have been made. 

In the British Counter Case it is said, ** no act appears 
*' to have been done by the Governor, and no permission 
** asked or granted.''* Therefore, it is claimed there 
was no permission given to coal, At the same time, it 
is admitted the Governor suffered the taking on of an 
unlimited supply. 

After leaving Nassau, and after the destruction of the 

' Gov. Ord to Duke of Newca tie, Brit. App., vol II. p. 87. 
* Brit. App. C.-Case, vol, V. p. 13. 
» Pag« "70. 
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It does not appear from the evidence furnished by either 
of the Governments, when or where she was armed or 
commissioned. She was originally a stea^ tug, and 
employed at Buffalo, in the State of New York, upon Lake 
Erie. Just before the outbreak of the rebellion, she was 
taken into the service of the United States and brought 
to the Atlantic coast. Being driven by stress of weather 
into Cape Fear River, she was, just previous to the 
attack on Fort Sumter, seized by the insurgents.* The 
United States have no knowledge of the use made of her 
after that time, until she appeared upon her cruise. 

About the 28th of January, 1863, she captured the 
schooner Hanover, which was taken by Locke, the first 
ofBcer of the Retribution (as is supposed) to Long Cay, a 
small island of the Bahamas. She was accompanied 
to that island by the schooner Brothers, owned by the 
Messrs. Farrington, doing business at that place. Locke, 
on his arrival, assumed the name of the master of the 
Hanover, as it appeared upon her papers, and ** con- 
signed to Mr Richard Farrington."* His object was to 
sell the cargo, and he made a statement of the reasons 
which induced him to come into port, which Farrington 
said he ** doubted, " but ** did not see any impropriety in 
** his acting as the Captain's agent," ** inasmuch as the 
** Captain came to him properly documented."* A part of 
the cargo was sold at Long Cay, and a part was shipped on 
the schooner Brothers to Nassau, and there placed in 
charge of James T. Farrington, Esq., sen., one of the 
magistrates of Fortune Island (Long Cay). The Hanover 

» Am. App., vol. VI, p. 736. 

« Brit. App., C.-Case, vol. V, p. 168. 

» Ibid., \m. 

* /6ii., 165, 189. 
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was at the same time loaded with salt and sailed tor one 
of the ports of the insurgents. * 

Complaint as to these transactions was made to the 
Governor of the Bahamas on the 11th of March, and he 
requested the advice of the Attorney General as to 
** what steps ought to be taken." " The Attorney General 
replied, on the 16th, •* that the Collector of the Revenue, 
** if he had any cause to suspect the character of the 
** vessel and cargo, should at once have arrested both."* 
On the 20th of April, a Mr. Bumside, a magistrate of 
Inagua, made a statement of facts, as he had ascertained 
them upon an enquiry instituted for that purpose.* This 
statement was laid before Mr. Seward by Lord Lyons, 
and, on the 24th of June, Mr. Seward took occasion to 
say to his lordship, that *' the information thus com- 
** municated is acceptable, so far as it goes, but is not 
** deemed altogether conclusive. There still remains a 
•• painful doubt on the mind of this Government, whether 
** the authorities and others at Long Cay were, as Mr. 
** Bumside thinks, ignorant that the Hanover was a 
** prize to the Retribution. I shall be happy if the enquiry 
*• shall be prosecuted so far as may be necessary to 
• * show that the undoubted just intentions of Her Majesty's 
** Government have been obeyed." • Lord Lyons, on the 
30th of June, informed Mr. Seward that he should ** lose 
'* no time in communicating this request to Her Majesty's 
** Government and to the Governor of the Bahamas."* 
The enquiry does not, however, seem to have been prose- 

1 Brit. App., C.-Case, ▼ol. V, p. 165. 

* ibid., p. 106. 

* iMd., p. 167. 
» IM., p. ITO. 
' ibid. 
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cuted, or if it was, the United States have not been advised 
of the result. 

In May, the Attorney General caused Locke to be ar- 
rested for the oflFence committed by his personation of 
the master of the Hanover, and, upon a preliminary exa- 
mination of the charge before a police magistrate, about 
the 26th of July, it appeared that the business at the cus- 
toms at Long Cay was transacted principally by Mr. 
Richard Farrington, who was the agent or consignee, 
and who, when examined and confronted by the defend- 
ant, ** could not swear to his being the person who repre- 
** sented himself as . . . the master of the schooner . . . but 
** believed him to be the person." * The police justice, in 
reporting upon the case, at the request of the Colonial 
Secretary, on the 10th of March, 1864, says, Farrington 
** would " not swear to the identity.* After this the ac- 
cused was let to bail, in the sum of £100, for his appear- 
ance at court for trial.* He was tried in the following 
May at Nassau, but acquitted, as the evidence was not 
sufficient to satisfy a jury, selected from that locality, of 
his identity.* An examination of the testimony, how- 
ever, as it is found reported in the British Appendix, 
Counter-Case, vol. V, pp. 188 et seq,, will, we think, 
hardly satisfy the minds of the Arbitrators that **the 
** authorities and others at Long Cay were ignorant that 
** the Hanover was a prize to the Retribution." It may, 
however, show why it was that the enquiry suggested 
by Mr. Seward, had not been prosecuted. 

On the 19th of February, the American brig Emily 

* Brit. App., C.-Cas**, vol. V, p. 175. 

« ibid. p. m. 

» Ibid. 

'» ibid., p. 188. 
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eflfects into the boat he landed on Acklin's Island, made a 
tent and passed the night; that the next day the wreckers 
were still alongside; that he went on board the brig, she 
being then afloat, and made a claim on the wreckers for 
the brig and cargo. He was told he could not have her, and 
that if the anchor was lifted the privateer would sink her; 
that he then protested against removing any more of the 
cargo, as the brig was afloat and was in British waters, but 
the protest was disregarded; that the next day the wreckers 
had an interview with the captain of the privateer, and at 
1 p. m. sent him word that they were going to a port of 
entry and that the deponent and his crew could go with 
them ; that at 2 p.m. the privateer, the brig, and all the 
wreckers started for Long Gay, and arrived there about 
8 p.m. the same day; that the wrecker, on board which 
were deponent and his crews, was anchored under the 
guns of the privateer, which kept a guard all night, while 
Mr. Grey and Mr. Price, two officers, went over to town ; 
that on Monday, 23d, the deponent went also to town, and 
after making inquiry, found that the captain of the priva- 
teer would not allow him to go on board the brig ; and that 
the deponent was told by the authorities that though the 
law would not allow the privateer to touch the brig, if he 
wished to do so they had no means of preventing him; that 
the deponent was not able to obtain possession of the brig 
until after he had bargained with the wreckers to pay them 
50 per cent, on the cargo, and 33 5 per cent, on the vessel, 
when, after making affidavit of his being the master, he 
was placed in possession by the collector and went on 
board; that he found the hull, spars, and rigging in good 
order, but everything movable, on and under deck, stolen ; 
that on the next day, 24th, he commenced receiving sugar 
from the wreckers, and on the 25th found on board 83 hogs- 
heads, 5 tierces, and 4 barrels, the balance of cargo having 
been taken ashore by the wreckers ; that the wreckers stove 
hogsheads and barrels, and passed the sugar into their 
boats, and landed it on the beach ; that the captain of the 
privateer told him, the deponent, that he had given the 
cargo to the wreckers, as he wanted the brig; that he was 
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** was instructed to do so, to put such questions. He told 
** me she was an armed vessel." * 

On the 3rd of March, which was eight days before the 
complaint w^as made to the Governor on account of the 
capture of the Hanover, and two weeks after the transac- 
tions with the Emily Fisher, in which the *' wTecking 
schooner Emily Adderley" took so prominent a part, 
Henry Adderley and Co. sold, or pretended to sell, the 
Retribution, in the port of Nassau, at public sale to C. R. 
Perpall and Co., for £250. On the 26th of the same 
month, Perpall and Co. sold her for the same amount to 
Thomas Stead, and he, on the 10th of April, obtained for 
her a register as a British ship.* Previous to her sale 
she was condemned by a board of survey,* Perpall, the 
ostensible purchaser, boing one of the board.* 



THE TALLAHASSEE. 



It will be remembered by the Arbitrators that, wlien 
presenting for their consideration the facts cojinected 
with the claim of the United States for acts committed by 
the Shenandoah, we had occasion to call their attention 
to a letter written by the insurgent Secretary of the Navy 
to a Mr. Charles Green, bearing date as early as the 1st 
July, 1861, in which, referring to the purchase of vessels 

» Brit. App., C.-Case, vo'. V, p, 190. 
« ibid, p. urs. 
3 Ibi'i, p. 196. 
* Ibid., p. 191. 
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" an unrecognized nation to be received in our ports on 
' ' the same terms as a trader under a recognized flag ? I 
" tlud that this is not the first iastance of a ship trading 
" hither with a Confederate register, though most of the 
" blockade-runners are British." ' 

Od the 31st of March, 1864, the Consul of the United 
States at London, informed [Mr. Seward that, "on the 
"Thames their activity in forwarding all enterprises 
" in aid of the confederacy is kept up with nearly as 
" much vigor as on tlie Clyde. Another double screw, 
" called the Atlanta, similar in most respects to those 
" which have preceded her, has her sails bent, coals 
" and supplies in, appears quite ready to leave.'" 

Again, on the 1st of April, he says: "The double 
" screw is called the Atlanta. Her sails are bent, and 
" she appears quite ready for sea. I consider the Edith 
" and her the finest ships of the whole batch of double 
" screws."' 

On the 8th of April, it was reported to the Consul that 
" this double screw [the Atlanta] left the docks on Sun- 
" day last, adjusted compasses same day, and sailed on 
" the 4th of April from Greenhithe, and arrived at Fal- 
" mouth on the next day. She cleared for Bermuda in 
" ballast (coal)."' 

On the 20t!i, she arrived in Bermuda, making the pas- 
sage in eleven days. The Consul at Bermuda says, in 
his report to Mr. Seward: " This vessel is undoubtedly 
" faster than any heretofore here. Slio is to be under 

' Brtt. App.. C.-Ca»e. vol. V. p. 151. 
* Am. App., vol. VI, p, Tsrr. 
» /6id, 
> /bid. 
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** the 15th or 16th of July, between which dates and the 
** 1st of August she probably took in her armament. 
** Every thing, except direct testimony, is against the be- 
** lief that the Tallahassee was armed at Bermuda."* 

The Tallahassee remained in commission until the 15th 
of December, 1864,* and cruised for a short time oflf the 
coast, in the early part of November, under the name of 
the Olustee. On this cruise she made a few captures, 
and returned to Wilmington.* 

After her armament was removed she was loaded with 
cotton, and on the 27th of December, under the name of the 
Chameleon, left Wilmington for Bermuda. At that port 
she was loaded with a return cargo for Wilmington, but 
being unable to run the blockade, proceeded to Nassau. 
From there she attempted to get into Charleston, but 
being prevented in this, returned to Bermuda ; and from 
there went to Liverpool, consigned to Frazer, Trenholm 
and Co.* 



THE CHICK AM AUG A. 



This vessel was formerly the blockade runner Edith. 
The Consul of the United States at London, in writing Mr. 
Seward on the 11th of March, 1864, said : ** The steamer 
** Edith, the last double screw completed, left on Wed- 

* Brit. App., C.-Case, vol. V, p. 150. 

* Am. App., vol. VI, p. 726. 

* Ib'd, p. 733. 

^ Brit. App., C.-Case, Vol.V, p. 161. 
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CONSIDERATION 

OP TBI 

DUTIES OF GREAT BRITAIN, AS ESTABLISHED AND RECOGNIZED 
BY THE TREATY, IN REGARD TO THE OFFENDING VESSELS, 
AND ITS FAILURE TO FULFIL THEM, AS TO EACH OF SAID 
TBSSELS. 



We are now prepared for a definite application of the 
law and the facts, under which the determination of the 
Tribunal is to be made, to the question ol the duties of 
Great Britain, in the premises of the Arbitration, and its 
performance thereof or failure therein. 

The ample discussions of pertinent questions and prin- 
ciples of public and municipal law, to be found in the 
Cases and Counter-Cases of the two Governments, and 
subjected to comment in an earlier part of this Argu- 
ment, it is not our purpose here to repeat or renew. We 
shall better observe the requirements of the Argument 
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in regard to said vessel, the ** due diligence " which is 
insisted upon by that Rule, and the failure in which 
inculpates Great Britain, and exposes it to the condem- 
nation of responsibility and reparation therefor to the 
United States. 

III. Whatever may be the scope and efficacy of the se- 
cond Rule, and of the third Rule, in future or in general, 
for the purposes of the present Arbitration, the subjects 
to which either of them can be applied, in reference 
to the issue of the inculpation or exculpation of Great 
Britain, must be embraced within the limitation of the 
first article of the Treaty and, so connected with some or 
one of ** the several vessels which have given rise to 
** the claims generically known as the * Alabama Claims.' " 
But in regard to any such vessel, the general injunc- 
tions of these two Rules furnish, in their violation, a 
ground for the inculpation of Great Britain, and its 
condemnation to responsibility and reparation therefor 
.to the United States. 

IV. It is not at all material or valuable, in its bearing 
upon the deliberations or award of the Tribunal, to in- 
quire whether the obligations of duty laid down in the 
Three Rules, are commensurate with the obligations im- 
posed by the ** principles of International Law, which 
** were in force at the time when the claims mentioned in 
'' Article I [of the Treaty] arose.*' These Rules constitute 
the LAW of this controversy and of this Tribunal in its 
jurisdiction of it, by force of the twofold declaration, (1) 
that, ** in deciding the matters submitted to the Arbitra- 
*' tors, they shall be governed" by them, and (2) that ** in 
* * deciding the questions between the two countries arising 
** out of those claims, the Arbitrators should assume that 
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** Her Majesty's Govermnent had undertaken to act upon 
'' the principles set forth in these Rules.'* 

V. The true force of the subordinate provision that, 
besides the rules, ** such principles of International Law, 
** not inconsistent therewith, as the Arbitrators shall de- 
** termine to have been applicable to the case, "shall govern 
th^n in their decision, is, necessarily, to introduce from 
the general doctrines of international law whatever 
may corroborate or increase the vigor of the rules, and 
their scope and efficiency, but to admit nothing, from 
such general doctrines, in reduction or disparagement 
of the Rules. 

VI. An assent to these indisputable propositions, dis- 
poses of a very considerable part of the more remote 

argument of the Case and Counter-Case of Her Msgesty's 
Government. 

(a) The duties in respect of which the conduct of Great 
Britain, in fulfilling or failing to fulfil the same, is to be 
judged by the Tribunal, are, by the terms of the Treaty, 
authoritatively assigned as duties of Great Britain towards 
the United States, of international obligation. Not only 
does the Treaty declare that Great Britain was ** bound'* 
to the fulfilment of these duties, but it further declares 
that *' the Arbitrators should assume thai Her Majesty's 
'' Government had undertaken to act'' in obedience to that 
obligation. All speculations, therefore, of a legal or 
practical character, presented in the Case or Counter - 
Case, and turning upon the question of the duties here 
under judgment being duties of Great Britain to its own 
laws and its own subjects, and its accountability to the 
United States being only secondary and of comity, seem 
unprofitable to the present inquiry. 
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(b) The efforts of the Case and Counter-Case to as- 
cribe to, or apportion among, the various departments 
of national authority , legislative , judicial and ex • 
ecutive, principal or subordinate, the true measure of 
obligation and responsibility, and of fault or failure, in 
the premises, as among themselves, seem wholly valueless. 
If the sum of the obligations of Great Britain to the United 
States was not performed, the Nation is in fault, where- 
ever, in the ftinctions of the state or Iheir exercise, the 
failure in duty arose. 

{c) So, too, the particular.institutions or habits of the 
people of Great Britain, or the motives or policy of its 
Government in respect of commercial freedom, unre- 
stricted activity, maxims or methods of judicial proceed- 
ure, limitations of prerogative, and similar internal 
arrangements of people and Government, cease to have 
any efficacy in determining the judgment of this Tribunal 
upon the fulfilment of, or default in, international duty. 
Domestic liberty, however valuable to, and in, a state, is 
not a warrant for international license ; nor can its ad- 
vantages be cherished by Government or people at the 
cost of foreign nations. Indeed, when a special obliga- 
tion or particular motive induces and, in some sense, 
justifies, failure in international duty, the off'ending nation 
assumes the necessary amends and reparation to the 
foreign state. A notable instance of this- is found in the 
course of the United States towards Great Britain, when 
the former had failed in what they admitted to be their 
international duty to prevent the outfit of French priva- 
teers, by reason of certain special relations to France. 
Compensation to Great Britain for injuries by the offend- 
ing cruisers w^as conceded. 
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VII. The preceding observations leave the aftinnative 
statement of the obligations resting upon Great Britain to 
secure the fulfilment of this international duty to the 
United States, free from difficulty. 

(a) These obligations required that all seasonable, ap- 
propriate and ADEQUATE means to the accomplishment 
of the end proposed, should be applied and kept in ope- 
ration by Great Britain, from the first occasion for their 
exhibition until the necessity was over. 

{b) As the situation calling for the discharge of these 
obligations on the part of Great Britain, was not sprung 
upon it unawares, but was created by the Queen's Pro- 
clamation, (a measure of state adopted after deliberation 
in its own Government, and upon conference with 
another great European power), the means to meet the 
duties of the proclsiimed neutrality should, at once, have 
been found at the service of the Government, or promptly 
prepared, if deficient, that no space might intervene be- 
tween the deliberate assumption of these duties by the 
Government, and a complete accession of power to ful- 
fil them. 

{c) The dangers and difficulties that would attend and 
embarrass the Government in the fulfilment of these 
duties, from the actual disposition of its own people, and 
the urgent needs of the Rebel belligerents, constituted 
necessary elements in the estimate of the actual duties 
the Government must be prepared to fulfil, and in the 
forecast of the means to meet and cope with such dangers 
and difficulties. The immense temptation to British 
interests to absorb the share of the commerce of the 
world, which its great competitor possessed, the immense 
temptation to the Rebel belligerents to allure these 
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interests of the British people to an actual complicity in 
the preparation and maintenance of maritime hostilities, 
and, finally, to drag the British Government into formal 
war against the United States, were within the im- 
mediate field of observation to Her Majesty's Ministers, 
and made a principal feature of the situation they had 
produced, and were required to control. The British 
Case and Counter-Case have given prominence to these 
considerations, in deprecation of the judgment of this 
Tribunal against Great Britain for the actual incom- 
petency with which it met the duties of the situation. 
They tend rather to a condemnation, in advance, for 
negligence of Great Britain, thus advised of the duty 
imposed upon it, and failing to meet it successfully. 

(rf) The aptitude or sufficiency of the system or staflF 
of public officers at the command of the Government for 
the required service of this international duty to the 
United States; the possession of Executive power to 
conduct the duties of the situation of neutrality which 
it had been competent to create, or the need of recourse 
to Parliament to impart it ; the force and value of the 
punitive or repressive legislation designed to deter the 
subjects from complicity in the Rebel hostilities, in 
violation of the Government's duties to prevent such com- 
plicity : all these were to be dealt with as practical 
elements in the demands upon the Government in fulfil- 
ment of its duties, and were to be met by well-contrived 
and well-applied resources of competent scope and 
vigor. 

In view, then, of all these considerations, from the 
issue of the Queen's Proclamation to the close of the 
Rebellion, the Rules of the Treaty of Washington exact 
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from Great Britain the preparation and the application, 
in prevention of the injuries of which the United States 
now complain, of seasonable, appropriate, and adequate 
means to accomplish that result. 



The Means of fulfilling International Duty pos- 
sessed by Great Britain. 



I. That Great Britain possessed all the means which 
belong to sovereignty, in their nature, and, in a measure 
of energy and efficacy, suitable to her proud position 
among the great Powers of the world, to accomplish 
whatever the will of the Government should decree, has 
never been doubted by any other Power, friendly or 
hostile. The pages of the British Case and Counter- 
Case devoted to suggestions to the contrary, will not 
disturb this opinion of the world, and Great Britain, for 
the purposes of this Arbitration and the judgment of the 
Tribunal, must remain the powerful Nation which it is, 
with the admirable Government which it possesses, in 
all other relations. Whatever infirmity shall have 
shown itself in the conduct of the Government, in the 
premises of this inquiry, it is attributable solely to 
debility of purpose or administration , not to defect of 
power. 

II. The whole body of the powers suitable to the regu- 
lation and maintenance of the relations of Great Britain, 
ad extra, to other nations, is lodged in the Prerogative of 
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the Crown. The intercourse of peace, the declaration 
and prosecution of war, the proclamation and observance 
of neutrality, (which last is but a division of the general 
subject of international relations in time of war), are all, 
under the British Constitution, administered by the Royal 
Prerogative. Whether, or to what extent, the common 
or the statute law of England may or should punish, by 
fines or forfeitures, or personal inflictions, acts of the 
subjects that thwart or embarrass the conduct by the 
Crown of these external relations of the nation, are ques- 
tions which belong to domestic policy. Foreign nations 
have a right to require that the relations of Great Britain 
with them shall be suitably administered, and defective 
domestic laws, or their defective execution, are not ac- 
cepted, by the law of nations, as an answer for violations 
of international duty. 

We refer to the debates in Parliament upon the Foreign 
Enlistment Bill in 1819, and on the proposition to repeal 
the Act in 1823, and to the debate upon the Foreign En- 
listment Bill of 1870, (as cited in Note B of the Appendix 
to this Argument), as a clear exhibition of this doctrine of 
the British Constitution, in the distinction between the 
executive power to prevent violations of international 
duty by the Nation, through the acts of individuals, and 
the punitive legislatioa in aid of such power, which 
needed to proceed from Parliament. 

We refer, also, to the actual exercise of this Executive 
power by the Government of Great Britain, without any 
enabling act of Parliament to that end, in various public 
acts in the course of the transactions now in judgment 
before the Tribunal. 
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** exercise ot any further control over the * Tuscaloosa' by 
" the captors, and to retain that vessel under Her Msg- 
** esty's control and jurisdiction, until properly reclaimed 
** by her original owners." Nov. 4th, 1863.' 

8. The Executive order that, '* for the future no ship of 
war belonging to either of the belligerent powers of North 
America shall be allowed to enter or to remain, or to bo 
in any of Her Majesty's ports for the purpose of being dis- 
mantled or sold." • Sept. 8, 1864. 

9. The final Executive orders to retain the Shenandoah 
in port *• by force, if necessary," and to ** forcibly seize 
** her upon the high seas." ' Sept. and Oct., 1865. 

10. The rejection by Parliament of the section of the 
new Foreign Enlistment Bill, which provided for the ex- 
clusion from British ports of vessels which had been fitted 
out or despatched in violation of the Act, as recommended 
by the Report of the Royal Commission. This rejection 
was moved by the Attorney General and made by Parlia- 
ment, on the mere ground that this power could be exer- 
cised by Order in Council. * 

That these acts were understood by the Government 
of Great Britain to rest upon the Prerogative and its pro- 
per exercise, is apparent from the responsible opinions 
of the Law Officers given upon fitting occasions. 

1. In regard to the Alabama, the Law Officers of the 
Crown wrote to Earl Russell on July 29th, 1862 : '* We, 
*' therefore, recommend that, without loss of time, t)i9 
** vessel [the Alabama] be seized by the proper authorities; 

* Brit. App., vol. I, p. 327. 
« Ibid., vol. Ill, p. 20. 

» Ibid., vol. I, p. 657. 

* Debate in Parliament, Note B, App to th s Argument, 
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'' after which an opportunity will be afforded to those 
** interested, previous to condemnation, to alter the facts, 
'' if it may be, and to show an innocent destination of the 
**ship."* 

2. In the case of Laird's rams, the Law Offlcers of the 
Crown wrote to Earl Russell, on October 19th, 1863: ** We 
** are of the opinion with respect to the first question 
** submitted to us, that the answer to parties who have 
*' a right to make the inquiry should be, that the seizure 
** [of the rams] has been made by the orders of Her 
** Magesty's Government under the authority of the pro- 
•• visions of the Foreign Enlistment Act."* 

3. In the House of Commons, on February 23, 1864, 
the Solicitor General, speaking of the seizure of the 
rams, and defending the action of the Government, said : 
** We have done that which we should expect others 
•* to do for us, and no more." • 

In the same debate the Attorney General, Sir Roundell 
Palmer, said: — 

** The honorable gentleman asks what right the 
"Government had to detain the ships, [Mr. Seymour 
"Fitzgerald: Hear, hear]. The honorable gentleman 
'* cries *Hear;' but I do not hesitate to say boldly, 
** and in the face of the country that the Government, on 
*• their own responsibility, detained them." ♦ 

He, Sir Roundell Palmer, said further : — 

** In a criminal case we know that it is an ordinary 
•* course to go before a magistrate, and some information 



» Bnt. App., vol. I, p. 200. 
« /Wd., p, 405. 

• Am. App., T 

* Ibid., p. 477. 



» iota,, p, 4U&. 

• Am. App., vol. V, p. 496. 

4 fhitt rk ATn 
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'' is taken of a most imperfect character to justify the 
''accused's commiltal to prison for trial, the prisoner 
'' being remanded from time to time. And that course 
** cannot be adopted in cases of seizing of vessels of this 
** description. The law gives no means for that; and 
** therefore it is that the Government on their own 
'• responsibility must act, and have acted, in determining 
** that what had taken place with regard to the Alabama, 
" should not take place with respect to these ships." * 

4. In the House of Commons, on the 28th of April, 
1864, the Attorney General, Sir Roundell Palmer, de- 
fending the action of the Government in regard to the 
Tuscaloosa, as expressed in the despatch of the Duke of 
Newcastle, before quoted, said : 

** Can it be said that a neutral sovereign has not a 
•* right to make orders for the preservation of his own 
** neutrality, or that any foreign power whatever viola- 
*' ting these orders, provided it be done wilfully or fraud- 
*' ulently, is protected to any extent by international 
* * law within the neutral territory, or has any right to 
** complain on the ground of international law of any 
** means which the neutral sovereign may see fit to adopt 
'* for the assertion of his territorial rights? By the mere 
*' fact of coming into neutral territory in spite of the pro- 
" hibition, a foreign power places itself in the position 
" of an outlaw against the rights of nations; and it is a 
** mere question of practical discretion, judgment and mo- 
** deration, what is the proper way of vindicating the 
** offended dignity of the neutral sovereign/" 

5. On the 2i)ih of Angust, 1864, the Attornoy and Soli- 

* Am. App., vol. V, p. no. 
« I6id.,p. 570. 
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citor General, writing particularly of the proposed execu- 
tive order before referred to, in regard to the sale of 
bBlligerent war vessels in the ports of Great Britain, 
used these words : 

** The enforcement of such orders and directions, con- 
** corning as they do ships which, on their entrance into 
*' any port of Her Msgesty, will have the character of 
*• public ships of w^ar of a foreign Power, and will not 
** yet have become the property of any of Her Majesty's 
** subjects, does not belong to the municipal law of this 
* ' country, but to the same branch of the Royal Preroga- 
" tive, by virtue of which Her Majesty has the power of 
''making peace and war, and generally of conducting 
** and controlling the external relations of this country 
'* with foreign Governments." * 

6. On the 21st of April, 1865, the Law Officers of the 
Crown thus wrote to Earl Russell in reply to a request 
for instructions to Governor Darling : 

** With respect to his Excellency's request that he may 
receive instructions as to the propriety of executing any 
warrant under the Foreign Enlistment Act on board a 
Confederate (public) ship of war, we are of opinion that, 
in a case of strong suspicion, he ought to request the per- 
** mission of the commander of the ship to execute the 
** warrant; and that, if this request be refused, he ought 
" not to attempt to enforce the execution; but that, in 
** this case, the commander should be desired to leave 
** the port as speedily as possible, and should be infor- 



V. That the faculties for this preventive service are in- 



* Brit. App.. Vol. I, p. 465. 
» thid., p. 558 
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separable from the Executive power of every Government, 
in the conduct of its foreign relations, is proved by the 
concurrent evidence furnished in the proofs laid before 
the Arbitrators, respecting the means possessed by the 
principal nations of Europe, and by the United States 
and Brazil, as well, for the fulfilment of the interna- 
tional duties of neutrality. The full power was exercised 
by the administration of President Washington before 
any such authority was imparted by Congress, and the 
later explicit communication of such authority by the 
legislation of the United States, rested upon the propriety 
of corroborating Executive power, under a Government 
without any personal prerogative in its Executive head. 
This distinction was well understood in the British Par- 
liament, and is insisted upon in the debate upon the For- 
eign Enlistment Bill of 1819, set forth in note B of the 
Appendix to this Argument. It was to this consideration 
that the preventive vigor which constitutes so important 
a diflference between the Statutes of the United States and 
Great Britain, owes its origin. 

VI. The limited territory of Great Britain, its complete 
system of magistracy, its extensive and ramified organi- 
zation of commercial and port regulations, for the 
inspection and control of its immense customs' revenue, 
shipping, and navigation, its network of railroads and 
telegraphs, which brought every part of its narrow 
territory under the eye and hand of the central adminis- 
tration, gave to the Government the instant and 
universal means of executing its purposes of international 
duty, without chance of miscarriage or need of delay. 

VII. The omnipotence of Parliament, the great 
principle of the British Constitution, was ahvaj's at the 
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service of the Govemment to supply, extend, or confirm 
its authority, in- the matter of international duty, and 
the means and agencies for its prompt, vigilant and 
adequate exercise. Parliament was in session at the 
time of the Queen's Proclamation, and took notice, at the 
moment, of the effects it had produced in the law of 
piracy, as applicable to the maritime violence it would 
induce, as well as of the probable maritime instruments 
that the Rebel interests would press into their service. 
Parliament was in session, also, when the Florida and 
Alabama were in course of construction, when the 
Oovemment was deliberating upon their detention, and 
when they actually escaped unimpeded The alacrity 
with which Parliament could respond with immediate 
and effective legislation at the call of the Gk)vernment, 
and upon the occasion of opening war calling into 
exercise the fulfilment by Great Britain of its international 
duty of neutrality, is clearly shown by the debate and 
action of Parliament, in the passage of the new Foreign 
Enlistment Act of 1870. We refer again to Note B of 
the Appendix to this Argument. 

Upon the whole, then, it is not to be gainsaid that the 
Govemment of Great Britain had at its command every 
means, in their nature and in their energy and scope, 
that any Power needs or possesses for the fulfilment of 
the obligations assigned to it, within the premises of this 
Arbitration, by the Treaty of Washington or the law of 
nations. 
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The Duty of Great Britain in its Treatment of 
the Offending Vessels, after their first illegal 
outfit and escape from British Ports. 

I. This subject, discussed at some length in the British 
Case and Counter-Case, may be disposed of by a few 
elementary propositions. 

(a) It is undoubtedly consonant with principle and 
usage, that a public armed vessel of a sovereign Power 
should be accorded certain privileges in the ports and 
waters of other national jurisdictions, not accorded to 
private vessels. The substance of these privileges is, a 
limited concession of the character of continued territo- 
riality of the State to which they belong, and a consequent 
exemption from the jurisdiction of the courts and process of 
the Nation whose ports or waters they visit. But the 
same reason whichgives support Jfl this immunity, throws "Ac 
them under the immediate poTitical treatment of the 
hospitable State, as represented by its Executive head, in 
the conduct of this international, if subordinate, relation. 
How, under the circumstances of each case calling for 
Executive action, the vessels are to be dealt with, is de- 
termined, in the first instance, by the Government having 
occasion to exhibit the treatment. For its decision, and 
the execution of it, it is responsible, politically and inter- 
nationally, and not otherwise, to the sovereign whose 
public ships have been so dealt with. That, ordinarily, 
the offence calling for remonstrance or intervention would 
not be made the subject of immediate and forcible correct 
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tion, applied to the vessel itself, but would be brought to 
the attention of its sovereign for correction or punish^ 
ment and ai)oIogy, or other amends, may be assumed. 
But all this is at the discretion of the power having occa- 
sion to exert control, seek redress, or exhibit resentment. 
The flagrancy or urgency of the case may dictate another 
course, to be justified to the sovereign affected upon such 
considerations. 

(ft) When, however, the anomalous vessels of a belli- 
gerent not recognised as a nation or as a sovereign^ claim 
a public character in the port of hospitality, the only pos- 
sible concession of such character must, in subtracting 
them from judicial control, subject them to immediate 
political regulation applied to the vessels themselves. There 
is behind them no sovereign to be dealt with, diplomati- 
cally or by force. The vessels themselves present and 
represent at once, whatever theoretical public relation 
exists or has been accepted. To hold otherwise would 
make the vessels wholly lawless and predominant over 
the complaisant sovereign, helplessly submissive to the 
manifold irresponsibilities the qumi public vessels assume 
to themselves. 

(c) The necessary consequence is, that when the of- 
fending vessels of the non-sovereign belligerent have 
taken the seas only by defrauding or forcing the neu- 
trality of the nation whose hospitality they now seek, 
such nation has the right, and, as towards the injured 
nation demanding its action upon the offending vessels, 
is under the obligation to execute its coercive, its repres- 
sive, its punitive control, over the vessels themselves. 
It cannot excuse itself to the injured nation for omission 
or neglect so to do, by exhibiting its resentment against, 
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or extorting redress from, any responsible sovereign be- 
hind the vessels ; nor can it resort to such sovereign for 
indemnity against its own exposure to reprisals or hos- 
tilities, by the injured nation, or for the cost of averting 
them. 

II. Upon these plain principles, it was the clear duty 
of Great Britain, in obedience to the international obliga- 
tions insisted upon by the Treaty, and the supporting 
principles of the law of nations invoked by its require- 
ment, to arrest these offending vessels as they fell under 
its power, to proscribe them from all hospitality or 
asylum, and thus to cut short and redress the injury 
against the United States which it had, for want of ** due 
"diligence" in fulfilling its duty of neutrality, been 
involved in. The power, full and free, to take this course, 
is admitted by the British Government in its Case and 
Counter-Case . Whatever motives governed Great Britain 
in refusing to exercise this power, such refusal, as 
towards the United States, is without justification, and 
for the continued injuries inflicted by the offending 
vessels, Great Britain is responsible, and must make 

indemnitv. 



Due Diligence as required by the Three Rules 
of the Treaty and the Principles of Interna- 
tional Law not inconsistent therewith. 

I. The subject of *' due diligence, " both in its na- 
ture and its measure, as an obligatory duty of Great 
Britain under the Three Rules of the Treaty, is much con- 
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sidered, upon principle and authorities, in the Case of 
the United States, and is commented upon, with some 
fulness, in the British Case and Counter-Case. Neither 
a very technical nor a merely philosophical criticism of 
this definite and practical phrase, adopted by the High 
Contracting Parties and readily estimable by the Tri- 
bunal, can be of much service in this Argument. Some 
propositions and illustrations may aid the Arbitrators 
in applying the obligation, thus described, to the facts 
and circumstances under which its fulfilment, or failure 
therein, is to be decided by their award. 

II. The foundation of the obligation of Great Britain 
to use ** due diligence to prevent "certain acts and occur- 
rences within its jurisdiction, as mentioned in the Three 
Rules, is, that those acts and occurrences within its 
jurisdiction, are offences against international law, and, 
being iiyurious to the United States, furnish just occa- 
sion for resentment on their part, and for reparation and 

indemnity by Great Britain, unless these offensive acts 
and occurrences shall be affirmatively shown to have 
proceeded from conduct and causes for which the Govern- 
ment of Great Britain is not responsible. But, by the 
law of nations, the State is responsible for all offences 
against international law arising within its jurisdiction, 
by which a foreign State suffers injury, unless the former 
can clear itself of responsibility by demonstrating its 
fVeedom from fault in the premises. 

The High Contracting Parties, mindful as we^l of this 
principal proposition of responsibility oi a State, as of 
this just limitation upon it, have assigned as the true 
criterion by which this responsibility is to be judged, in 
any case arising between nations, the exhibition or 
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omission on its part of ' ' due diligence to preyent " the 
offences which, of themselves, import such responsi- 
bility. The offences and the injuries remain, but the 
responsibility of the one nation and the resentment of 
the other, therefor, are averted by exculpation of the 
State at whose charge the offences lie, upon adequate 
proofs to maintain its defence. 

The nature of the presumptive relation which the state 
bears to the offences and injuries imputed and proved, 
necessarily throws upon it the burden of the exculpatory 
proof demanded, that is to say, the proof of due diligence 
on its part to prevent the offences which, in fact, and in 
spite of its efforts, have been committed within its juris- 
diction, and have wrought the injuries complained of. 

III. It is incumbent, then, upon Great Britain to satisfy 
the Tribunal, that it used * * due diligence to prevent " 
what actually took place, and for which, in the absence 
of such ** due diligence to prevent," the Tribunal will 
adjudge it responsible. The nature of ** diligence," and 
the measure of it exacted by the qualifyiog epithet 
** due," may now be considered. 

(a) The English word diligence in common usage, and 
in the text of the Treaty alike, adheres very closely 
to the Latin original, diligentia. It imports, as its deriva- 
tion from diligo (to love, or to choose, earnestly) requires, 
enlistment of zealous purpose toward the object in view, 
and activity, energy, and even vehemence, in its attain- 
ment. It has been adopted both in the Civil Law and in 
the common law of England, from common speech, and 
for this virtue in its vulgar meaning, which can give 
practical force and value to the legal duty it is used to 
animate and inspire. So far, then, from the word bearing 
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a technical or learned sense, in its legal application either 
to private or national obligations, the converse is strictly 
true. A definition from approved authorities of the 
English language, common to the High Contracting 
Parties, is the best resort for ascertaining the sense in- 
tended in the text of the Treaty. Webster defines 
** diligence*' as follows : *• Steady application in business 
** of any kind ; constant effort to accomplish what is 
** undertaken ; exertion of body or mind, without un- 
•* necessary .delay or sloth; due attention; industry; 
** assiduity." He gives also this illustrative definition : 
** Diligence is the philosopher's stone that turns every- 
'' thing to gold ; " and cites, as the example of its use, 
this verse from the English Scriptures : '' Brethren, give 
'' diligence to make your calling and election sure.'* 

We confidently submit, that no appreciatioa of the 
sense of this cardinal phrase of the Treaty, is at all com- 
petent pT adequate, which does not give ftiU weight to 
the ideas of enlisted zeal, steady application, constant 
effort, exertion ot all the appropriate faculties, and with- 
out weariness or delay, attention, industry and assiduity. 

(6) The qualifying epithet ** due,'* is both highly signi- 
ficant, and eminently practical. It requires the ** dili- 
gence," in nature and measure, that is seasonable, appro- 
priate and adequate, to the exigencies which* call for its 
exercise. It is to be, in method, in duration and in force, 
the diligence that is suitable to, or demaudable by, the 
end to be accomplished, the antecedent obligations, the 
interests to be secured, the dangers to be avoided, the 
disasters to be averted, the rights that call for its exer- 
cise.* *' Praestat exactam diligent iam,"" a phrase of the 

* See Webster's Dictionary, in verbo Doe. 
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Civil Law, is a just description of the undertaking •• to 
use due diligence." Those who incur this obligation 
to prevent an injury, are excused from responsibility, if 
they fail, only by deficiency of power. *' Ceux qui, 
pouvant empftcher un dommage que quelque devoir les 
engageait de pr6venir, y auront manqu6, pourront en 
6tre tonus suivant les circonstances. '* ^ 

{c) The British Case and Counter-Case attempt to 
measure ''due diligence" in the performance of. this 
international duty to the United States, in the premises of 
this Arbitration, by the degree of diligence which a 
nation is in the habit of employing in the conduct of its 
own afifairs. It is objection enough to this test, that it 
resorts to a standard which is in itself uncertain and 
iSuctuating, and which, after all, must find its measure in 
the same judgment which is to pass upon the original 
inquiry, and to which it may better be at once and 
directly applied. It is quite obvious, too, that this 
resort can furnish no standard, unless the domestic 
'* affairs" referred to be of the same nature, magnitude 
and urgency as the foreign obligations with which they 
are thus to be compared. Probably, the United States 
might be well satisfied with the vigilance and activity, 
and scope and energy of means, that Great Britaia would 
have exhibited to prevent the outfit and escape from port 
of the Alabama and her consorts, had her own commerce 
been threatened by the hosti'ities they were about to per- 
petrate, and her own ships been destined to destruction 
by the fires they were to light. But this is not the stan- 
dard which the Arbitrators are invited to assume by this 
reasoning of the British Case and Counter-Case. They 

» Domat, Lois Civiles, liv. II, tit. 8, § 4, no. 8. 

2.i 
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strongly insisted upon in defending Great Britain here 
against the faults laid to her charge by the United 
States. 

In the third place, the circumstances of difficulty, dan- 
ger, obscurity, uncontrollable and undiscoverable in- 
fluences, and all possible opportunities of innocent error 
or ignorance, form the staple elements of the litigation of 
marine collisions, as they are urged, with ingenuity and 
persistency, in defence before this Tribunal against the 
responsibility of Great Britain for the disasters caused to 
the United States by the means and agencies here under 
review. 

And, lastly, the eminent judges who have laid down 
the law for these great maritime Nations, in almost com- 
plete concurrence, in this department of jurisprudence 
have not failed to distinguish between fault and accident, 
in a comprehensive and circumspect survey of the whole 
scene and scope of the occurrences, from the moment that 
the duty arose until the catastrophe, and through all the 
stages of forecast, precaution, provision and preparation, 
which should precede, and of zeal, activity, promptitude 
and competency, wliich should attend the immediate 
danger. We cite a few cases, not dependent upon a 
knowledge of their special facts for the value of the prac- 
tical wisdom they inculcate, and taken, with a single ex- 
ception, from British decisions. 

*' In law, inevitable accident is that which a party 
charged with an offence could not possibly prevent by the 
exercise of ordinary care, caution, and maritime skill. It is 
not enough to show that the accident could not be prevented 
by the party at the very moment it occurred, but the ques- 
tion is, could previous measures have been adopted to 
render the occurrence of it less probable. The FirqU, 1 Jur. 
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1174; 2 W. Rob. 205; Notes of Gases, 499; The Juliet £rskine, 
6 Notes of Gases, 633; TheMellona,SW. Rob. 13; 11 Jur. 783; 
B Notes of Gases, 450; The Dura, 5 (Irish) Jur. (N. S.) 384."* 

** In order to establish a case of inevitable accident, he 
who alleges it must prove that what occurred was entirely 
the result of some vis majors and that he had neither contri- 
buted to it by any previous act or omission, nor when 
exposed to the influence of the force had been wanting in 
any eflfort to counteract it. The Despatch, 3 L. J. (N. S.) 220." • 

" It is not a vis major which excuses a master, that his 
vessel had caused damages to another in a tempest of wind, 
when he had warning and sufficient opportunity to protect 
her from that hazard. The Lotty, Olcott, Adm. 329." ' 

** It is no excuse to urge that from the intensity of the 
darkness no vigilance, however great, could have enabled 
the vessel doing the damage to have descried the other 
vessel in time to avoid the collision. In proportion to the 
greatness of the necessity, the greater ought to have been 
the care and vigilance employed. The Mellona, 11 Jur. 783; 
8 W. Rob. 13; 5 Notes (tf Gases, 450." * 

** It is necessary that the measures taken to avoid a col- 
Usion should not only be right, but that they should be 
taken in time. Tht Trident, 1 Spink's Eccl. and Adm. Rep. 
222." • 

** If circumstances arise evidently and clearly requiring 
prudential measures, and those measures are not taken, 
and the natural result of such omission is accident, the 
Court would be inclined to hold the party liable, even if 
such result were only possible. The Itinerant, 2 W. Rob., 
240; 8 Jur. 131 ; 3 Notes of Gases, 5."* 

•* The want of an adequate look-out at the time on 
board a vessel at sea, is a culpable neglect on her part, 

< Pritchard*s Adm. Dig., 2d ed., toI. I, p. 133. 

« JM., p. 1S4. 

* /did., p. 1S4. (Note.) 

« JMJ., p. 185. 

■ IWd,, p. 140. 

« fMd., p. 141. 
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which will, primd facie, render her responsible for injuries 
received from her. The Emily, Olcott, Adm. 132; 1 Blatch. 
Gt. Gt. 236; The Indiana, 1 Abb. Adm. 330.''* 

** To constitute a good look-out there must be a suffi- 
cient number of persons stationed for the purpose, who 
must know and be able to discharge that duty. The 
George, 9 Jur., 670; 4 Notes of Cases, 161." » 

IV. In assigning a just force to the "due diligence," 
upon the presence of which, in the failure of Great 
Britain actually to prevent the injuries complained of, its 
exculpation by the Tribunal is to turn, we have had no 
occasion to insist upon any severity or weight of obliga- 
tion too burdensome for the relation of neutrality to 
endure. On the contrary, both the sentiments and the 
interests of the United States, their history and their 
fliture, have made, and will make, them the principal 
advocates and defenders of the rights of neutrals before 
all the world. In pleading before this Tribunal for in- 
demnity at the hands of Great Britain for the vast 
injuries which its non-fulfilment of neutral duties has 
caused, the United States desire no rule or measure of 
such duties to be assumed or applied by this Tribunal, 
that its enlightened and deliberate judgment would not 
assign as suitable to govern the conduct of each one of 
the equal and independent Powers wliich are represented 
in this Arbitration. The United States do not themselves 
undertake to become to other nations guarantors of the 
action of all persons within their jurisdiction, and they 
assert no such measure of responsibility against Great 
Britain. They lay no claim to perfection or infallibility of 
administration, or security against imposition, misadven- 

» Pritchard's Adm. Dig , 2d ed., vol. I, p. M3. Note). 
« md.. p. U:i. 
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ture, miscarriage, or misfortune, nor would they seek to 
charge Great Britain, or any other nation, upon any such 
requirement or accountability. But the United States do 
maintain that the disposition and action comporting "with 
•*due diligence," as reasonably interpreted, are ade- 
quate to prevent, and will prevent, but for extraordinary 
obstacles or accidents, violations, by a powerful State, of 
its duties to other nations ; that when such prevention 
fails, the proof of this disposition and action towards pre- 
vention, and of the obstacles and accidents that thwarted 
the purpose and the effort, are demandable by the 
aggrieved nation, and that upon that proof the judgment 
of exculpation or inculpation is to proceed. 

V. In conclusion, we conceive that the Arbitrators are 
unquestionably the rightful judges of what constitutes 
** due diligence," in the sense of the Treaty, and that this 
secures not only to the contending parties, but to the 
rights, duties and interests cared for by the law of nations, 
a reasonable, a practical, and a permanent rule and mea- 
sure of obligation, just in its judgment of the past, and 
wise and beneficent in its influence on the future. We 
concur in the final considerations of the British Counter- 
Case on this subject of due diligence, in leaving **the 
*•• Arbitrators to judge of the facts presented to them by 
*' the light of reason and justice, aided by that know- 
** ledge of the general powers and duties of administra- 
** tion which they possess as persons long conversant 
** with public affairs." * 

* Brit. C.-Case, p. 125. 




XII. 



THE FAILURE OF GREAT BRITAIN 

TO FULFIL ITS DUTIES, AS ESTABLISHED AND RBGOGNIZBD BY 
THE TREATY, CONSIDERED UPON THE FACTS. 



Considerations of General Aplication. 



It is assumed in the British Case, and argued in ad- 
dition in the Counter-Case, that the only vessels which 
fall within the description of the first Article of the Treaty 
as** the several vessels which have given rise to the 
** claims generically known as the * Alabama Claims, * " 
are the Florida, Alabama, Georgia and Shenandoah. As 
to these vessels there is no contention in this respect, and 
they and their history and career are included, indispu- 
tably, within the jurisdiction conferred upon the Tribunal 
by the Treaty of Washington. 

The Case of the United States sets forth a list of certain 
other vessels, which they understand to be embraced 
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within the jurisdiction of the Tribunal, and the circum- 
stances of whose despatch and career bring them within 
the application of the Rules of the Treaty, and of the con- 
demnation of Oreat Britain by the Tribunal for failure to 
fulfil the duties in this regard insisted upon by these 
Rules, and the principles of International Law not incon- 
sistent therewith. Of these, three, viz. the Clarence, the 
Tacony, and the Archer, are described as tenders of the 
Florida; and one, the Tuscaloosa, as a tender of the 
Alabama. The others, the Sumter, the Nashville, the 
Retribution, the Tallahassee, and the Chickamauga, are 
independent vessels. In addition to the evidence fur- 
nished by the history of each of these vessels in the Case 
of the United States, the Counter-Case presents special 
considerations to show that all these vessels fall within 
the description of the Treaty jurisdiction of the Tribunal.^ 

The specific facts connected with these several vessels 
have been made the subject of comment in previous pages 
of this Argument, and they do not need to be further 
specially noted at present. Undoubtedly the '' conside- 
•* rations of fact of general application," which now 
occupy our attention, have their most important relation 
to the Florida, the Alabama, the Georgia, and the She- 
nandoah, the principal agents in the injuries to the United 
States which enter into the subject of this Arbitration, and 
any special applicability to the circumstances of the other 
vessels, need not at present attract our attention. 

We present now to the notice of the Arbitrators certain 
GiNBRAL FACTS which inculpato Great Britain for failure to 
fiolfil its obligations in the premises, as assigned by the 
Treaty. 

« Counter-Case of United Staten, pp. 3, 4. 
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I. The absolute omission by Great Britain to organize 
or set on foot any scheme or system of measures, by 
which the Government should be put and kept in posses- 
sion of information, concerning the efforts and proceedings 
which the interests of the Rebel belligerents, and the 
co-operating zeal or cupidity of its own subjects, would 
and did plan and carry out, in violation of its neutrality, 
is conspicuous from the outset to the close of the transac- 
tions now under review. All the observations in answer 
to this charge, made in the contemporary corres- 
pondence, or in the British Case or Counter-Case, 
necessarily admit its truth, and oppose the imputation of 
want of " due diligence " on this score, upon the simple 
ground that the obligations of the Government did 
not require it, and that it was an unacceptable office, both 
to Government and people. 

Closely connected with this omission, was the neglect 
to provide any systematic or general official means of 
immediate action in the various ports or ship-yards of 
the kingdom, in arrest of the preparation or despatch 
of vessels, threatened or probable, until a deliberate 
inspection should seasonably determine whether the hand 
of the Government should be laid upon the enterprise, 
and its project broken up and its projectors punished. 
The fact of this neglect is indisputable ; but it is denied 
that the use of ** due diligence to prevent," involved the 
obligation of any such means of prevention. 

We cannot fail to note the entire absence from the 
proofs presented to the Tribunal, of any evidence exhibit- 
ing any desire or effort of the British Government to 
impress upon its staff of officers or its magistracy, of 
whatever grade, and of general or local jurisdiction, by 
proclamation, by circular letters, or by special instruc- 
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tions, any duty of vigilance to detect, of promptitude to 
declare, of activity to discourage, the illegal outfit or 
despatch of vessels in violation of internatiouat duty 
towards the United States. 

It is not less apparent that Great Britain was without 
any prosecuting offlcers to invite or to act upon informa- 
tion which might support legal proceedings to punish, 
and, by the terror thus inspired, to prevent the infrac- 
tions of law which tended to the violation of its interna- 
tional duty to the United States. It was equally without 
any system of executive officers specially charged with 
the execution of process or mandates of courts or magis- 
trates to arrest the despatch or escape of suspected or 
incriminated vessels, and experienced in the detective 
sagacity that could discover and appreciate the evidence 
open to personal observation, if entrusted with this exe- 
cutive duty. 

It is no answer to the imputation of want of *'due 
diligence" in all this, that Great Britain dispensed with 
prosecuting offlcers in its maintenance of public justice, 
and relied upon the private interests of aggrieved par- 
ties to prosecute, at their own charge, and by tiicir own 
lawyers, for crimes or offences against the laws. It may 
be that murder, and burglary, and forgery and frauds, in 
Great Britain, can be thus safely left to private prose- 
cutions, because of tlie common interest and protection 
of the community securing due attention to the public 
justice, where all are enlisted to punish, and all feel the 
need of protection. But what analogy is there, in this 
situation, to the case of international obligation, where a 
foreign nation is the only sufferer, and interest and feel- 
ing in the domestic community are, at the best, indiffer- 
ent and remote from the crimo and its consequences? 
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The actual hostile disposition of the populatii)n of the 
ports and emporiums of Great. Britain at the time of 
these international injuries to the United States, we need 
not, for the purpose of this suggestion, insist upon. 

The result of all this was that the Government of 
Great Britain, in the various ways we have suggested, 
exhibited none of the disposition or action which we have 
insisted upon as included in the requirement of ** due 
diligence to prevent "the occurrence of the injuries to 
the United States from the offending vessels of which 
they now complain. Early advised and persistently re- 
minded by the Minister of the United States, of the sys- 
tem and organization introduced within the jurisdiction 
of Great Britain to prepare, put forth and maintain from 
thence maritime war against the United States, the 
Government of Great Britain took no steps to be informed 
of, to break up, or to punish, this system, or preclude or 
render difficult, in advance, particular projects in aid of 
this general purpose. It early adopted and steadily 
adhered to the method, (1) of regarding the whole duty 
as a domestic one of enforcement of municipal law, and 
(2) of reducing the function of the Executive Government 
of England to that of a magistrate receiving the com- 
plaints of the United States, and, with such legal acumen 
as it could command, disposing of them upon the sole 
consideration of the completeness of the offence against 
the municipal law, and the competency and sufficiency 
of the proof in hand to secure a conviction, should a 
prosecution be thought worth while. 

This theory and practice of Great Britain, rejecting 
the international duty and, necessarily, omitting any 
spontaneous, strenuous and organized movements, as a 
Government , towards or in the discharge of such duty. 



TO PULPa ITS DUTIES. 349 

the duties of observation, detection, information, deten- 
tion, prosecution, and prevention. 

These chapters in the history of the law of nations, as 
observed by the United States, need not here be reviewed. 
The materials in the proofs before the Arbitrators are 
ample for their examination, if occasion in their delibe- 
rations should arise. Whatever actual failures may 
have occurred in the execution by the United States of 
this admitted duty, they have been not for the want of, 
but in spite of, the exhibition and earnest prosecution 
of these general, spontaneous and comprehensive means 
of prevention, the entire absence of which we complain 
of in the conduct of the Government of Great Britain. 
Nor has the conduct of other great Powers, under a sim 
ilar obligation of duty, either adopted the theory or 
followed the methods by which Great Britain governed 
itself. That the Government, as such, should act and 
continue to act, and have and use the means of acting, 
and, in default of so doing, be responsible for the conse- 
quence, is, we submit, the public law of nations as ob- 
served by the principal Powers, including Great Britain 
in other cases than that now in judgment before the Tri- 
bunal. 

It was the failure of the 'British Government * * to use 
due diligence '' to maintain inviolate its international 
obligations to the United States, in form, manner, and 
effect, as above stated, that gave the first warrant and 
license to the enlistmeot of the sympathies for the 
rebels and hostility to the Government of the United 
States, which animated such large and influential inter- 
ests in Great Britain, in the actual practical service of 
the Rebellion. It was this absence of an active affirmative 
disposition of diligence in the Government, so apparent 
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It needs no argument to show that if the Government 
of Great Britain in 1861 and 1862, when the systematic 
operations of the Rebel agents, in a community thus 
enlisted in their cause, were denounced by the Minister 
of the United States, had used to those agents and that 
community the language employed by Earl Russell in 
1865, and had executed the sentiments thus expressed, 
there would have been no ** Alabama Clainft " to occupy 
the attention of this Tribunal. Earl Russell, after stating 
that * * he was sorry to observe that the unwarrantable 
** practice of building ships in this country, to be used as 
** vessels of war against a State with which Her Ma- 
** jesty is at peace, still continues," proceeded to say : 
** Now, it is very possible that by such shifts and 
** stratagems the penalties of the existing laws of this 
** country, nay, of any law that could be enacted, may be 
** evaded ; but the oflFence thus offered to Her Majesty's 
** authority and dignity by the de facto rulers of the Con- 
** federate States, whom Her Majesty acknowledges as 
** belligerents, and whose agents in the United King- 
** dom enjoy the benefits of our hospitality in quiet 
** security, remains the same. It is a proceeding totally 
** unjustifiable, and manifestly offensive to the British 
** Crown.'** 

II. The next great practical failure to fulfil its duty to 
the United States op the part of Great Britain, was in its 
omission to ascertain its resources of Prerogative and 
statutory authority for maintaining its neutrality, and to 
announce to its subjects and to the Rebel agents, the pos- 
session of these powers and the determinalion to use 

* Am. App., vol. I, p. 631; citel on p. 909, Case of the United 
S ates.- 
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them. If an examination had satisfled the Government 
that it was endued with the requisite faculties of preven- 
tion, it should have put them in practice, and scattered 
the machinations against its peace and honor, and 
against the maritime interests ot the friendly power to 
which it was so closely engaged to observe its interna- 
tional duty. If, on the other hand, such examination 
disclosed doilbts or defects o{ preventive Power, it should 
have obtained from Parliament the adequate authority. 
If the Government received from its principal Law Officers 
an interpretation of the Prerogative and of the Foreign 
Enlistment Act, that put at its service the seasotiable, ap- 
propriate and adequate means for the prevention of the 
acts and occurrences within its jurisdiction which the 
Rules of the Treaty prescribe, it should have placed the 
ship-builders ot Liverpool and the Clyde in the predica- 
ment of open contemners of the laws of the realm, and 
of actual conflict with the whole power of the Govern- 
ment. 

If, on the other hand, these Law Officers advised a 
corroboration of the preventive power of the Govern- 
ment, it should have been granted by statute. We have 
searched in vain for any evidence, in these regards, of 
** due diligence " on the part of the Government at the 
opening of the Rebel hostilities. We find inflammation 
of popular sentiment urging a participation in those hos- 
tilities, and instant occasion for the Government to be 
energetic and alert. We find earnest and persistent 
appeals to take such a position made to the Government 
by the representatives of the United States. In 1870, 
when the war between France and Germany broke out, 
we find Great Britain enacting a vigorous Foreign Enlist- 
ment Statute, and exhibiting zeal and alacrity in the 
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exercise of its new powers, and in putting in motion all 
the requisite prerogative authority by Orders in Council. 
Suppose, for a moment, that in May, 1861, in sequence 
of the Qaeen's Proclamation, the Attorney General of 
England had brought into Parliament a Foreign Enlist- 
ment Bill to place at the service of the Executive Govern- 
ment the means of maintaining towards the United 
States the duties of neutrality which that Government by 
the Proclamation had assumed — such a Bill as was passed 
in 1870. Suppose, in so doing, he had, speaking the 
purposes and motives of the Executive Government, said : 
** I think the House will agree that, upon the breaking 
** out of this unexpected and most calamitous war, Her 
* ' Majesty's Government would have been very much to blame 
** if they had delayed for a single day to introduce this 
*' measure.'' * 

Suppose other members of the Government had sup- 
ported the Bill by arguments like these : * * He need 
** not adduce arguments to show how unjustifiable and 
** monstrous it would be for British subjects to take part 
*' in hostilities, when the avowed policy of the Govern- 
** ment was that of perfect neutrahty .... A similar 
*' law existed in the United States ; while on the Conti- 
** nent. Governments were able to prevent their subjects 
** from violating neutrality." 

'* The measure gave power to the Secretary of State to 
* * detain a suspected ship ; as also to local officers at the 
'* ports, who would report to the Secretary of State, so 
** as to cast on him full responsibility. It embodied all 
** the recommendations of the Report, with the exception 

* Attorney General Collier in Parliament, Aug. 1, 1870. Note B, 
Appendix to this Argument. 

23 
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•* of that relating to the reception of vessels into British 
'• ports, and ihis object could be accomplished by Orders in 
'^ Council r' 

Suppose arguments against its interference with free- 
dom and ship-building had been answered as follows: 

* The fact that war was raging (on the Continent) was 
' no reason for not amending our municipal law^ in 

* points where this was notoriously defective. It was 
' ridiculous to say that a builder did not know that the 

* vessel he was building was for war purposes ; and it 

* was a less evil that the ship-building interest should 
' suffer a little, than that the whole nation should be in- 
' volved in difficulties." • 

•• It would not occur in one case out of a thousand that 

* the builder of a ship would have the smallest difficulty 

* in proving what his contract was, and under what cir- 

* cumstances it was undertaken/' 
** The object of the clause was to prevent the escape of 

' suspected ships from the harbors of the kingdom till the 
' Secretary of State had been communicated with. The 

* clause gave an ad interim power of seizure/' ' 
** The object was to give power to any officer 

' who saw a ship about to escape to prevent such 
' escape." 
'* The officers named would be able to seize a vessel 

* without special instructions, in order that such vessel 

* might not be allowed to escape. It was a most import- 
' ant power.'' 

'* The clause was copied from the Merchant Shipping 

* Lorl Halifax in Parliament, Augr. 8, 1870. Note B, Appendix to 
this Argrument. 
« ViscouDt Bury in Parliament, Aug. 1, 1870, ibid. 
« Solicitor General Coleridge in Parliament. August 1870. ibid. 
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*' Act, which had been in force for twenty years without 
*• any complaint/** 

Suppose all this, and we should have seen a perform- 
ance by the British Government of the duty of ** due diii- 
*' gence'' in the particular now insisted upon, for the 
absence of which we now inculpate that Nation. But we 
should have seen no Florida, or Alabama, or Georgia, or 
Shenandoah upon the ocean, and redress for injuries 
would never needed to have been sought from the justice 
of this Tribunal by the United States. 

But we are not left to argument to show how wide and 
beneficial would have been the practical effects of such 
action by the British Government, at the opening of the 
Rebel hostilities, in checking and frustrating the procli- 
vities of British subiects to aid and invigorate the mari- 
time war against the United States, nor how readily the 
subordinate and local official staff could have worked out 
these provisions of the law. Some extracts from the 
correspondence of the German Ambassador and the Bri- 
tish Foreign Secretary will exliibit this influence and its 
results in the clearest light. Count Bernstorff, under 
date of Oct. 8, 1870, wrote to Earl Granville an elaborate 
representation on the subject of the export of contraband 
of war, and therein speaks as follows : 

** According to Your Excellency's own admission, the 
* * executive has the power to prohibit the export of con- 
' * traband of war. But you state the practice is to make 
** use of this right only in the interest of England, as in 
** the case of self-defence. A letter of the Duke of Wel- 
'* lington to Mr. Canning, dated the 30th of August, 1825, 
** and reprinted in a London newspaper immediately 

* Attorney General CoDier in Parliament, August 3, 18^70. Note B, 
Appendix to this Argument. 
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** after tlie indiscretion of Count Palikao, refutes this 
*' assumption, proving tiiat England, as a neutral, has re- 
** peatedly prohibited tiie export of arms by an Order in 
•* Council, * according to the usual practice,' as the re- 
** nowned Duke says. In one part of this letter the words 
** occur, * I am afraid, then, that the world will not en- 
*' ' tirely acquit us of at least not doing our utmost to pre- 
•' ' vent this breach of neutrality of which the Porte will 
** * accuse us/ 

'* Practice, consequently, is in itself not opposed to 
" the adoption of a measure desired by us for the prohi- 
** bition of the sale of arms to our enemy. But the law 
** allows Government a certain latitude of consideration 
** to make use of their power according to circumstances, 
'* Your Excellency is, however, of opinion that the 
** present custom's system would require a radical reform 
*' in order to prevent the export of contraband of war. 
** I gladly concede that the lax method of dispatch and 
** control on the part of the custom-house authorities, 
•* which has become usual in the interest of an unfet- 
•' tered commercial intercourse, bars the energetic carry- 
" ing out of a measure prohibiting the exportation of 
** contraband of war. But, on the other hand, I think 
** the very fact of such laxity tends to show that, for the 
'* purpose of rendering an Order in Council effectual, no 
** new organization would be required, but simply more 
'* stringent instructions for the customs and harbor 
*' authorities, reminding them of the existing regula- 
'* tions." 

In concluding his reply under date of October 21, 1870, 
Lord Granville says : 

** Your Excellency will, I think, admit that though 
** Her Majesty's Government are not prepared to change 




TO POLFIL ITS DUTIES. 357 

the practice of the country in regard to neutrality, they 
have been vigilant in watching and checking any 
symptoms of violation by British subjects of existing 
law. Some weeks before your excellency drew atten- 
tion to the cases of the Hypatia and Norseman, the 

proper authorities of this country had been engaged in 
investigating them, and the watchfulness shown on those 
occasions has doubtless been the reason that no attempt has 
been made to sell or despatch vessels in contravention of the 
Foreign Enlistment Act. A report which Had reached 
Her Majesty's Government that attempts were being 
made to enlist Irishmen for military service in France, 
was acted upon with the greatest promptitude by the 
authorities of the Home Office, even at a time when. 
as it appears from the note which you addressed to me on 
the nth instant, it did not appear to you that mucli im- 
portance was to be attached to the rumors. I can assure 
your Excellency that no effort shall hereafter be spared 
to deal promptly with any actual or contemplated infrac- 
tions of the law.*' 

We respectfully submit that, in the failure of the dis- 
position and the action of *' due diligence," in the mat- 
ters insisted upon under this head of the Argument, ihe 
conduct of Great Britain merits and must receive the 
condemnation of the Tribunal, and must render that 
Nation responsible therefore to the United States in its 
award. 

III. The next great failure of Great Britain ** to use 
** due diligence to prevent'' the violation of its neutrality, 
in the matters within the jurisdiction of the Tribunal, is 
shown in its entire omission to exert the direct Executive 
nnthority, lod<rod in the Roypl Prerogative, to intercept 
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Prerogative of the British Crown in all matters of inter- 
national obligation. These debates are not referred 
to by us for the sake of the individual opinions or reason- 
ing of the eminent members of various British Adminis- 
trations, and of the leading members of Parliament that 
took part in them. Each of these debates is upon an 
occasion of definite action by Parliament on the sub- 
jects before it, which commits the national will and 
authority in support of the propositions insisted upon in 
the debates, and in the sense in which we insist upon 
them here. 

But, manifestly, there is but one answer that this 
Tribunal can accept for the omission to use the Royal 
Prerogative in regulation and control of the situation of 
neutrality, which had been produced by its intervention, 
either in respect of its debility or the impolicy, for 
domestic reasons, of resorting to it. This answer is, a 
supply of the power, thus failing or intermitted, by other 
forms of accredited and safe authority that was also 
seasonable, appropriate, and adequate. This brings us to 
the consideration of the mode in which existing statutory 
powers were wielded, and the plenary authority of Par- 
liameat to improve or extend them, was dealt with by 
Her Majesty's Government. 

IV. The insufficiency and inefflcacy of the Foreign 
Enlistment Act of Great Britain, in force during the 
whole period of the American Rebellion, if it included 
the whole preventive power possessed by Her Majesty's 
Government for the fulfilment of the duties prescribed 
by the Three Rules of the Treaty, are both undisputed 
and indisputable The absolute omission from its pro- 
visions, of a// Executive authority, except in subservience 
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to the judicial proceedings and punitive purposes of the 
law, furnishes to our minds a strong argument, if any 
further were needed, that as was held in the Parliamen- 
tary discussion which attended its passage, its provisions 
were punitive and punitive only, because the direct 
authority of interception and prevention was possessed by 
the Crown. 

But if, in addition to this debility of the Statute as a 
resort for seasonable, appropriate, and adequate means of 
fulfilling the international duty in question, apparent 
upon any construction of the Statute, we take the Statute* 
impoverished and emasculated, (1) by judicial construc- 
tion of its narrow reach to punish and deter; (2) by the 
impossible requirement in the matter of evidence ; that is 
to say, the requirement of voluntary evidence sufficient to 
convict, before accusation or arrest of person or vessel; 
and (3) by the timidity, alike of Cabinet Ministers and 
Custom House Officers, and all intermediate Executive 
functionaries, in undertaking the execution of the law, for 
fear they should themselves be berated for their audacity, 
or condemned in damages as trespassers and law-break- 
ers, for daring to interfere with the domestic liberty of 
British subjects to engage in war against American com- 
merce, while their Government was at peace with the 
United States — taking, we say, the Statute, as thus con- 
strued and administered, there can be no pretension 
that the furnishing of a government, as the sum of its 
authority, with powers so unseasonable, inappropriate, and 
inadequate for the fulfilment of this international obliga- 
tion, was compatible with that obligation as enjoined by 
the Three Rules of the Treaty. 

Now, the true measure of the force and value of a 
statute as an expression of the soveroiiia's will and pur- 
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pose, is to be found in its judicial interpretation and its 
practical execution. Some pains have been taken in the 
British Case and Counter-Case to insist upon the equality 
with, or perhaps the superiority over, the Neutrality Act 
of the United States, shown in the Foreign Enlistment 
Act of Great Britain. Compared upon the text of their 
provisions, the great feature of preventive power in the 
American statute, stamps with manifest distinction these 
two systems of legislation. But compared in the prac- 
tical efficiency which judicial interpretation and admini- 
strative execution have imparted to the American statute, 
as a part of its substantive vigor and value, and in the 
debility by the same means infused into the British Act, 
they are scarcely to be recognised as parallel legislation. 

Certain great features mark the American Act, as a 
working means to the Government for fulfilling the in- 
ternational obligations within its purview : 

1. The direct and unlimited administrative power 
vested in the President, as the Executive head of the 
Government, to intercept, arrest and prevent, by strong 
hand, the meditated international injury, by detaining, 
upon discretion, suspected instruments of such purposed 
injury. 

2. The personal iuflictionsand the property forfeitures 
visited upon participation in the offence at any stage, and 
in any degree, however far short of completion in fact, or 
however small in agency, by the American Act as interpreted 
and applied, provided the project or purpose when com- 
pleted and combined is illegal, gave the Government the 
means oi' punitive intervention, with eff'ect and in time, to 
intercept and frustrate, even by judicial means, the pro- 
jected schemes. 
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3. The initiation of judicial proceedings at early 

stagesofillegal enterprise gave, at once, the opportunity 
to coerce proof by compulsory process, and made it the 
necessary interest of the parties interfered with to estab- 
lish the innocent, or abandon the guilty, design. 

4. The American statute stimulated the zeal of direct 
private interest to the service of conveying information 
and securing evidence to forfeit'the offending vessel, by 
rewarding this service by the payment of one-half of the 
forfeiture to the informer. The influence of soch a fea- 
ture in the risk of illegal outfits of great and po^werftd 
cruisers,worthhundredsof thousands of pounds, is three- 
fold in its operation. (1) The direct exposure of the 
enterprise, while in progress, to betrayal and conviction, 
by this appeal to the interests of some or one of the hun- 
dreds of subordinates, in the confidence of the transaction 
by necessity. (2) The discouragement to the offending 
belligerent to undertake an enterprise, thus in peril up to 
the moment when it might have absorbed the full invest- 
ment of its funds. (3) The danger to the neutral ship- 
builder from this prolonged menace, from the cupidity 
which might strike him when the blow would fall upon 
his own capital, wholly uncovered by payments. It is 
not too much to say, that projects of the magnitude, both 
in value and in length of time involved in the building of 
a Florida or an Alabama, were little likely to tempt the 
danger of a casual or a professional informer under such 
an inflammation to his zeal. 

5. The exclusive judicial enforcement of the American 
Act, is confided to the Federal Courts in their admiralty 
jurisdiction, as courts known to, and governed by, the law 
of nations, and not to the local, domestic, nnd rommon 
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law tribunals of the States. The Constitution of the 
United States, with sagacious comprehension of the duty 
and the difQculty of maintaining a jurisprudence in ques- 
tions of international relation, trustworthy to, and trusted 
by, the interests of foreigners and foreign States, has 
vested the exclusive admiralty jurisdiction in the Courts 
of the United States, and by this jurisdiction, the forfeiture 
of ships under the Neutrality Act is adjudicated. 

We refer the Tribunal for a most competent authority 
on this whole subject of American jurisprudence and 
its methods of securing the practical end in view by even 
judicial means, to the note of Mr. Dana, the learned com- 
mentator on Wheaton, which is printed in ftUl in vol. VII. 
of the American Appendix, pp. 11-38. We q[uote a few 
passages. 

'' Our obligation arises from the law of nations, and 
' ' not from our own statutes, and is measured by the 
** law of nations. Our statutes are only means for 
'' enabling us to perform our international duty, and not 
** the affirmative limits of that duty. We are as much 
** responsible for insufficient machinery, when there is 
** knowledge and opportunity for remedying it, as for 
** any other form of neglect. Indeed, a nation may be 
' ' said to be more responsible for a neglect or refusal 
'* which is an imperial, continuous act, and general in its 
** operation, than for neglect in a special case, which may 
** be a fault of subordinates. " * 

** As to the preparing of vessels within our jurisdic- 
** tion for subsequent hostile operations, the test we 
* * have applied has not been the extent and character of 
** the preparations, but the intent with which the par-. 

* Papre 35, 
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** compel oflFendiug vessels, not subject to seizure, to 
** depart from our ports. What vessels shall be required 
** to depart is left to the judgment of the Executive" *. 

Observe, now, the practical operation of the Foreign 
Enlistment Act, as it was worked by Her Majesty's 
Government, in fulfilment of its obligation ** to use due 
diligence to prevent" the infractions of neutrality, 
practiced to the prejudice of the United States. 

1. All preventive intervention, in that name and of 
that design, was excluded from the resources of the law. 
It was confined to punishment of committed offences. 
The personal inflictions were not severe enough to deter ; 
and the proceedings to forfeit a guilty vessel for a com- 
mitted offence might, incidentally, by its judicial arrest, 
thwart, or delay her injurious cruise ; but only inciden- 
tally. The punitive prosecution for forfeiture might 
have place after, as well as in anticipation of, the hostile 
cruise. 

2. It was held that arming the vessel itself within the 
jurisdiction, was essential to guilt, and that any project 
for the cruiser that proposed to take out her armament, 
her munitions, or her men by separate bottoms, like the 
Alar, or the Hercules, or the Bahama, or the Laurel, or 
the Prince Alfred, was not within the penalties of the 
law. These supply vessels, in turn, were safe under the 
law, as they were not intended *• to cruise or commit 
** hostilities against" the United States. Indeed, under 
this construction of the act, there seemed to be nothing 
to prevent the intended cruiser from taking in tow the 
tug whicli had its armament, its munitions and its men, 
for transhipment on the high seas. For this purpose 

' p. 37. 
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are now complaining, and which we also conceive to 
furnish a fair illustration of the general ineffectual nature 
of the action and result in all the attempts to enforce it. 

On the 16th of June, 1862, the question being upon the 
seizure of the Oreto at Nassau, (jovemor Bayley wrote to 
Commander Hickley, in part as follows : 

** The Oreto, as you are aware, has, in deference to 

* * your remonstrances and my orders, discharged her 
'' cargo of shell, shot, and ammunition, and is ready to 
' ' clear in ballast. She has thus divested herself of the 
** character of an armed vessel leaving this port for 
** belligerent purposes. I do not think it consistent with 
** law or public policy, that she should now be seized on 

* * the hypothesis that she is clearing out for the purpose 
*' of arming herself as a vessel of war beyond the lunits 

* * of the harbor. We have done our duty in seeing that 
' ' she does not leave the harbor equipped and prepared 
** to act offensively against one of two belligerent na- 
*' tions, with each of whom Great Britain is at peace. " 

*' And if she has still any such intention, an intention 
** which cannot be fulfilled within the harbor, I think this 
'* could be effectually thwarted by giving instructions 
** that the vessels which are supposed to be freighted 
*' with her arms, and to be prepared to go out with her, 
*' should not leave the harbor within forty eight hours 
•* after the Oreto has left it." * 

On the 21st of June, 1862, Governor Bayley after de- 
tailing certain incidents which had taken place in regard 
to the Oreto (Florida), at Nassau, thus reported to the 
Duke of Newcastle : 

** 7. Throughout these occurrences, I was averse from 

» Brit. App., vol. I, pp. 24, 55. 
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proceeding to extremities. Not that I considered the 
conduct of the Oreto to be entirely free from suspicion, 
or indeed from discourtesy to a neutral Government 
But I was unwilling to assume a hostile air; and, 

* moreover, I felt that, however suspicious appearances 

* were, it might be exceedingly difficult to bring either 

* the Oroto or her crew within the scope of the Foreign 

* Enlistment Act. 

'* 8. But when, having been several times dis- 

* suaded by me from seizing the vessel, and having, 

* after seizure, released her in deference to my views, 

* Captain Hickley, in his letter of 16th June, reite- 
' rated the expression of his professional opinion, not 
' only that the Oreto was equipped as a vessel of war, 

* but that she could be made ready for battle with the 
' enemy in twenty four hours ; that other vessels then 
' in the harbor could steam out with her, and 
' help to arm her within a few miles off this port; and 

* that her real destination was openly talked of, I 

* thought that a strong primd facie case was made out for 
' a judicial investigation, even although the evidence 

* were insufficient to warrant hor condemnation. And 
' I thought it better to sanction an appeal to the law in 

* favor of our neutrality, and in deference to the honest 
' convictions of a gallant and experienced officer, than 

* to allow the Oreto to leave our shores unchallenged 
' and unobstructed on an expedition of pillage, piracy 

* and destruction. 

** 9. These reflections were strengthened by others. 
' I felt that if the Oreto were allowed to take in arms, 

* ammunition, and a crew hero, a similar impunity must 
' be in future conceded to any other vessel belonging to 
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either of the two belligerent States. The consequences 
of dealing out this even-handed justice would, in the 
existing state of popular feeling, be highly inconvenient 
and embarrassing. The boon obtained by a Confederate 
vessel would be claimed by a Federal vessel. If 
granted, it would be granted grudgingly and sulkily, 
and it was more likely that it would not be granted at 
all ; hence would arise disputes, jealousies, and angry 
altercation. More than this, we have reason to believe 
that armed Federal vessels are lying at a very short 
distance from this port. . . . The refusal to accord to 
Northern vessels the same indulgence which has been 
accorded to those of the South, might, under these 
circumstances, provoke an affray between the ships of 
the two contending Federations, and involve, not only 
this colony, but even the mother-country in a very 
serious collision. " 

** 12. Your Grace will see that it is easy to do very 
much in the way of equipping a vessel for hostile 
purposes, arming her and enlisting a crew, without 
establishing a case of such strong testimony as would 
justify her condemnation by a court of competent 
jurisdiction ; and although it is repugnant both to our 
policy and our sense of justice to strain the letter of 
the law, even on the side of a reasonable inference 
against the rigid rules of technical evidence, yet it is 
easy to see that a strict adherence to these rules may 
be suspected to be the result, and may produce the 
fruits, of a deliberate collusion with the enemies of 
a State on terms of amity with our own country." ' 
On the 30th of June, 1862, the evidence in regard to 

' Brit. App., vol. I, pp. 13, 14. 
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the Alabama being under consideration, Mr. Hamel, 
Solicitor of Customs, thus reported to the Commissioners 
of Customs : 

' * The officers ought not to move in the matter without 
** the clearest evidence of a distinct violation of the 
" Foreign Enlistment Act, nor unless at a moment of 
** great emergency, the terms of the Act being extremely 
** technical, and the requirements as to intent being very 
** rigid. It may be that the ship, having regard to her 
** cargo as contraband of war, might be unquestionably 
** liable to capture and condemnation, yet not liable to 
** detention under the Foreign Enlistment Act, and the 
*' seizors might entail upon themselves very serious 
** consequences. '' * 

On the 11th of July, 1862, Consul Dudley's letter ia 
regard to the Alabama being under consideration, Mr. 
Hamel, Solicitor, thus advised the Customs : 

'* There is only one proper way of looking at this 
** question. If the Collector of Customs were to detain 
'* the vessel in question, he would, no doubt, have to 
** maintain the seizure by legal evidence in a Court of Law, 
*' and to pay damages and costs in case of failure. Upon 
** carefully reading the statement, I iflnd the greater part, 
** if not all, is hearsay and inadmissible, and as to a part 
'* the witnesses are not forthcoming or even to be named. 
** It is perfectly clear to my mind that there is nothing in 
** it amounting to primd facie proof sufficient to justify a 
** seizure, much less to support it in a Court of Law, and 
** the Consuls could not expect a Collector to take upon 
** himself such a risk in opposition to rules and principles 

* Brit. App., vol. I, p. 183. 
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** by which the Crown is governed in matters of this 
*' nature.''* 

On the 24th of July, 1862, after the Florida had been 
seized at Nassau on account of the ** due diligence "^ of 
Commander Hickley, Vice-Admiral Milne thus wrote to 
the Secretary of the Admiralty : 

** I abstain from giving effect to my first intention, 
which was to express to Commander Hickley my ap- 
proval of the zeal displayed by him on this occasion, 
in giving proof that our neutrality between the bel- 
ligerents was a reality, and that when the occasion 
offered, Her Majesty's officers were quite ready to 
accept the responsibility of acting as in this case, 
wherein it appeared to be notorious, however inca- 
pable of legal proof it may turn out to be, that the 
vessel in question was fitted out in a British port as an 
armed Confederate cruiser. 

* * Should the Law Officers of the Crown be of opinion 
that the seizure was illegal ; that the very grave sus- 
picion of being intended for employment as a Southern 
cruiser ; the fact of the vessel being fitted in every 
respect like one of Her Majesty's ships, and specially 
adapted for war ; her armament ready to be put on 
board, with a crew of fifty men, and officers of the 
Confederate States ready to command her; should 
these facts be insufficient, in their opinion, to justify 
legally and technically the seizure, I yet trust their 
Lordships will see fit to exonerate;Commander Hickley 
from all blame and consequent responsibility." • 
On Aug. 23, 1862, the Home Government havingthought 

■ 

* Brit. App., vol. 1, p. 187. 
« ibid., p 89. 
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• * Federal ships waiting oflF the harbor to seize these 
** Confederate vessels, nor to see the Confederate ships 
** engaging with Federal men-of-war within gunshot 
** of the shore. The only means of preserving the 
** peace and the neutrality of these waters will be 
** afforded by the presence of an adequate naval force."* 

On the 23d of Sept., 1862, Governor Bayley reported 
in part as follows to the Duke of Newcastle : 

" I have the honor to inform Your Grace that the 
** Oreto, after her liberation by the Admiralty Court, 
• ' left this harbor three or four weeks ago ; and that she 
** is supposed to have since been finally transferred to 
** the service of the Confederate States. If that is so, 

• * she is entirely out of my jurisdiction, and I could no 

• * more legally seize her were she to re-enter the port 
'* than I could seize any man-of-war belonging to the 
•* Government of the United States."* 

5. Another marked trait of the actual administration 
by Her Majesty's Government of the punitive features of 
the Foreign Enlistment Act, is their failure in the clea- 
rest cases to enforce a forfeiture. When we consider that 
the pretentions of efflciency in this act are, confessedly, put 
upon its terrors to evil-doers and the dissuasion from 
illegal projects to be thus accomplished, it is with the 
greatest surprise that we find credit claimed for the Bri- 
tish Government for the losses and sacrifices which that 
Government sustained in its purchases of its own peace 
from its lawbreaking subjects by pajrment of damages, 
by agreement J for the prosecution of the Alexandra, and by 
payment in full for the Laird rams, instead of persisting 

» Brit. App., vol. I , p. 75u 
* Ibid., p. "75. 
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driven through that statute, is in proof before this 
Tribunal. 

Upon the whole proofs, then, and in their application 
to the cases of all the offending vessels, we confidently 
submit to the Arbitrators, that the Foreign Enlistment 
Act, as construed and administered, was not an adequate 
instrumentality for, and its actual employment by the 
Government did not amount to, the use of ** due diligence 
** to prevent" the violations of the international obliga- 
tions of Great Britain to the United States, which are 
now under review. 

We have never been able to appreciate the practical 
difficulties in preventing the emission of these hostile 
vessels from British ports. They were a long time in 
course of construction ; they were long under the actual 
notice of the Government ; its apparatus and resources 
for the fulfilment of the required duty were deliberated 
upon, explored, and understood. In truth, no practical 
difficulties did exist. But, whether or no this plain and 
easy execution of the practical duty itself could not be- 
come uncertain, difficult, and even impossible, by the 
adoption of theories and methods and agencies which, 
framed only diver so intuitu, naturally ended in failure, is 
a very difficult question. These constant failures were 
never from ignorance, from accident or from misfortune. 
They were not like the failures which may happen under 
any Government, where remoteness of ports, impediments 
of communication, obscurity and insignificance of the pro- 
jects and of the vessels themselves, give opportunity for 
concealment and surprise. Such are the instances in- 
dustriously collected in the British Case and Counter-Case 
from the earliest years of the existence of the Govern- 
ment of the United States, and again in the period of the 
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Spanish American and Portuguese American hostilities. 
The situations are very dissimilar ; the condact of the 
British Government here, and of that of the United States 
at those early periods, proceeded upon very different 
systems ; the causes of failure, as bearing upon respon- 
sibility therefor, are entirely distinct. 

It is quite agreeable to be relieved from puzzling orer 
the complexities, and delicacies, and obstacles which 
seemed to embarrass Her Majesty's Government, under 
Earl Russeirs management of this international duty, in 
reference to so simple a matter as arresting these great 
ships of war, the Florida, the Alabama, the Geoi^a and 
the Shenandoah, by the frank and practical view of the 
duty and the task expressed by Earl Granville, in Parlia- 
ment, in the debate on the Washington Treaty. Earl 
Granville said : 

'' On the one hand, nothing is so easy as to prevent 
** a vessel of the Alabama class escaping from our shores, 
* * and the only loss to the country which -would result 
** from such a prevention, would be the small amount of 
** profit which the individual constructing and equipping 
** the vessel might derive from the transaction, which in 
*• almost every case is contrary to the Proclamation of 
'* the Queen."* 

Nor are we able to see how Her Majesty's Government 
can escape from the dilemma which, on its failure to 
stop the Florida and the Alabama, and its easy success 
in stopping the Laird rams, was proposed to it by Sir 
Hugh (now Lord) Cairns, in Parliament. 

** What will you say to the American Minister nowl 
**Do not you suppose that the American Minister will 

* Appendix to this Argument, notr B. 
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** come to you and say, * You told me last year that un- 

* less you had a case for seizure, and proof by proper 

* evidence, you could not arrest a ship at all — that 

* you could not detain her ? Although you admitted 
' that the facts I brought before you created very great 

suspicion, you said that you could not seize the 

* Alabama, therefore you could not touch her. But 

* look at what you did in September. For a whole 

* month you detained these steam-rams in the Mersey, 
*' * while, according to your own words, you were col- 

' lecting evidence, and endeavouring to see whether 

* your suspicions were well founded ' . . . I main- 
tain that when the United States hold this lan- 

** guage, either our Government must contend that 
** what they did in September was unconstitutional, or 
' ' they ought to have done the same with regard to the 
** Alabama, and are liable. " * 

V. Manifestly, if the Foreign Enlistment Act of Great 
Britain was thus inadequate and unsuitable, as an 
efficient instrument in the hands of the Government for 
the fulfilment of its international duty to the United 
States ; it was a failure in the ** use of due diligence 
**to prevent" the injuries now complained of^ not to 
obtain from Parliament a suitable and efficient act for 
the fulfilment of the duty. The demonstration of the 
existence of this obligation, and of its being early brought 
to the notice of Her Majesty's Government by the United 
States, and of the refusal of Great Britain to meet the 
obligation, is complete. We refer the Tribunal to a 
statement of the contemporary correspondence on this 
subject between the Governments, and a memorandum 

' Am. App., vol. V. p. 498. 
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** What I solicit of him (the President) is the propo- 
*' sition to Congress of such provisions by law as will 
** prevent such attempts for the future." * 

Six days later, President Madison addressed a message 
to both Houses of Congress in part as follows : 

** With a view to maintain more effectually the respect 
" due to the laws, to the character, and to neutral and 
** pacific relations of the United States, I recommend to 
** the consideration of Congress the expediency of such 
** further legislative provisions as may be requisite for 
** detaining vessels actually equipped, or in course of 
** equipment, with a warlike force, within the jurisdiction 
** of the United States ; or, as the case may be, for ob- 
** taining from the owners or commanders of such vessels 
'' adequate securities against the abuse of their arma- 
**ments."* 

At the same time, Mr. Monroe, Secretary of State, 
wrote to Mr. Forsyth, Chairman of the Committee on 
Foreign Relations : 

** I have now the honor to state that the provisions 
** necessary to make the laws effectual against fitting 
** out armed vessels in our ports for the purpose of 
*' hostile cruising, seem to be : — 

*' 1st. That they should be laid under bond not to 
** violate the treaties of the United States under the law 
*' of nations, in all cases where there is reason to suspect 
" such a purpose on foot, including the cases of vessels 
*' taking on board arms and munitions of war, applica- 
*' ble to the equipment and armament of such vessels 
'* subsequent to their departure. 

* Am. App., vol. Ill, p. 541. 
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to be said in condemnation of the persistency with which 
Great Britain clung to it during the whole period of the 
Rebellion. The promptitude of Parliament in enacting 
the new statute upon the breaking out of the recent war 
between Prussia and France, has already been referred 
to, and is exhibited in the extracts from the debate on its 
passage, set forth in note B of the Appendix to this Argu- 
ment. 

It is unneccessary to argue that the passage of the 
present Foreign Enlistment Act in May, 1861, following 
upon the Queen's Proclamation of neutrality, and its 
reasonable enforcement, would have precluded the scan- 
dals deplored by the British Government and the in- 
juries suflfered by the United States, from the emission 
of the Alabama and her consorts from British ports. The 
text of the Act carries its own argument. Well might 
that eminent publicist, Phillimore, immediately after 
the passage of this Act, ** rejoice that the English Gov- 
ernment has, by the statute of this year, strength- 
ened the hands of the Executive, and given greater 
force and prominence to the maxim that, with respect 
to the external relations of the State, the will of the 
subject is bound up in that of his Government. " * 

We confidently submit that in refusing to amend 
the Foreign Enlistment Act in aid of the fulfilment of the 
duty prescribed by the Three Rules of the Treaty, Great 
Britain failed ** to use due diligence to prevent '* the in- 
juries for which the United States demand redress from 
the justice of this Tribunal. 

VI. We pass now to an examination of the question of 
** the use of due diligence to prevent" the violation of its 

. « Phill. Int. Law {ei. 1871), p. 28, Preface. 
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** or in part within such jurisdiction, to warlike use," such 
departure is, in itself, a failure by Great Britain to fulfil 
the duties set forth in the Three Rules of the Treaty, and 
must be so pronounced by the Tribunal. As the Florida, 
until after she left Nassau, remained in the same plight 
of a British vessel as when she left Liverpool, and did 
not receive a (so-called) "Commission" or change her 
flag until afterwards, there is no opportunity for cavil 
upon this point. 

2. If, on the other hand, the original escape of any 
of the oflfending vessels from the home port, shall incul- 
pate Great Britain under the Rules of the Treaty, it is 
obvious that the original fault and accountability of Great 
Britain, in the supposed case, only enhance the obligation 
which, we have seen, requires ** the use of due dili- 
gence to prevent " the subsequent departure from its 
jurisdiction of a vessel whose original escape from the 
home port has not been imputed to a default in such 
diligence. 

3. This obligation, whether in the alternative of the 
original escape of the oflfending vessel being for want 
of, or in spite of, the '* use of due diligence to prevent " 
it, must endure until it has been fully and successfully 
met by the arrest and detention of the oflfending vessel, 
and her *' expedition of pillage, piracy and destruction *' 
brought to a close. 

We have already considered whether this indisputable 
general proposition needs to be qualified by the impedi- 
ment, insisted upon, to its continued application, arising 
from the (so-called) *' Commission '' as a public ship of 
a belligerent not recognized as a nation or a sovereign.* We 

< Supra, pp. 
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struck a fatal blow at the systematic project and prepa- 
ration of such expeditions from the home ports of Great 
Britain. There was no adequate motive for, or benefit 
from, these guilty enterprises, if the first escape were 
to leave the vessels homeless and shelterless upon the 
ocean, with no asylum in British ports, except such as 
mere humanity offers against stress of storm and danger 
of shipwreck. Such asylum, upon the very motive on 
which it is yielded, upon the very plea upon which it is 
begged, the sentiment of humanity, would have exacted 
the abandonment of the career of violence, meditated or 
commenced, and a submission to the outraged authority 
of Great Britain, whose peace and dignity were com- 
promised by the original escape from its ports. 

It is a notable fact, that not one of these offending ves- 
sels ever returned to a home port of Great Britain, except 
the Georgia, to be dismantled and sold, and the Shenan- 
doah to be surrendered to the Government of the United 
States. The Florida once, and the Alabama once, sought 
the commercial recruitment which the hospitality of the 
ports of France conceded them, on the plea of reldche 
forcee. They had not violated the neutrality of France in 
their orignal outfit, and had no resentments or restraints 
to fear in her ports. But why prefer France to England ? 
Was it on motives of market and convenience ? The sup- 
plies for these cruisers while in the French ports were 
sent to them from England. Every interest, every incli- 
nation, every motive would have carried them to Eng- 
land, had not some overwhelming reason deterred them 
from that resort. They had violated her neutrality; they 
had brought scandal and reproach upon the administra- 
tion of her laws. They were not lacking in courage or 
effrontery; but that the Government of Great Britain 

2o 
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** By the mere fact of coming into neutral territory in spite 
of the prohibition, a foreign power places itself in the posi- 
tion of an outlaw against the rights of nations ; and it is a 
mere question of practical discretion, judgment and modera- 
tion, what is the proper way of vindicating the offended 
dignity of the neutral sovereign." * 

In February, 1864, Mr. Vernon Harcourt, thus wrote 
in a letter to the London Times : 

** I think that to deny to the Florida and to the Ala- 
bama access to our ports would be the legitimate and digni- 
fied manner of expressing our disapproval of the fraud which 
has been practiced upon our neutrality. If we abstain from 
taking such a course, I fear we may justly lie under the im- 
putation of having done less to vindicate our good faith than 
the American Government consented at our instance upon 
former occasions to do."* 

On the 13th of May, 1864, in a debate relative to the 
course that should be adopted in regard to the Georgia 
which had come into Liverpool, the Attorney General 
said : 

'* I have not the least doubt that we have a right, if we 
thought fit, to exclude from our own ports any particular 
ship or class of ships, if we consider that they have violated 
our neutrality." • 

In 1867, Her Majesty's Commissioners, having been 
empowered to report what changes ought to be made in 
the Foreign Enlistment Act for the purpose of giving it 
increased efficiency and bringing it into full conformity 
with international obligations, all joined in this report : 

'* In time of war no vessel employed in a military or 
naval service of any belligerent which shall have been 

^ Am. App , vol. V, p. 5T0. 
« Ibid., vol. IV, p. 204. 
3 /6i(<.,vol. V,p. 583 
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her orders for the exclusion of the Alabama and Shen- 
andoah from any port of the Empire.* 

Probably, the suppression of the maritime hostilities, 
from which the United States have suffered, would have 
followed from the milder measure of proscription from 
British ports, enforced by arrest and detention, if the 
prohibition was transgressed. The lead thus taken 
by Great Britain would naturally, if not necessarily, 
have been followed by the other Powers whose posses- 
sions afforded a casual and infrequent resort for the 
offending vessels. Following, at greater or less in- 
terval, as they had, the recognition of belligerency 
declared by Great Britain, these Powers would have 
admitted the common duty of neutrals, in the peculiar 
situation of maritime hostilities presented, to accept the 
denunciation by Great Britain of the escaped vessels as 
outlaws and not belligerents, and denied them further 
hospitality. 

5. Certainly, in the absence of such proscription, it 
would seem necessary that some representations should 
have been made by Her Majesty's Government to the 
persons with whom it was in the habit of communicating 
as, in some sort, accredited by the Rebel organization 
for such purpose, concerning these flagrant violations of 
neutrality in which Great Britain was involved, by the 
system of operations of the Rebel agents heretofore 
brought to the notice of the Tribunal. * 

The Arbitrators will search the British Case and Coun- 
ter-Case, and the body of their appended proofs, in vain, 
for the least intimation of such representations. But we are 
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** the most disagreeable things possible to the Northern 
** Government ; his reference to the Treaty of 1783 will, 
*' I think, be especially distasteful to them, placed in con- 
• * nection with his twice-repeated recognition of the 
** separate existence of the North and South, as never 
** merged in a single nationality. I should be much 
** surprised if this letter does not call forth a Universal 
** howl against his lordship from the Northern press." * 

That Her Majesty's Government could promptly, and 
without enfeebling courtesy, discharge this duty of re- 
monstrance to a belligerent against supposed or intended 
violations of its neutral obligations, is demonstrated by 
the correspondence of Earl Russell with Mr. Adams in 
regard to some matters which seemed to Her Majesty's 
Government to require explanations from the United 
States. 

On the 30th of November, 1863, Earl Russell thus 
wrote to Mr. Adams in part as follows : 

" I have the honor to call your attention to the following 
statements, which have come to the knowledge of Her 
Majesty's Government, respecting the shipment of British 
subjects on board the United States ship of war Kearsage, 
when in the port of Queenstown, for service in the navy 
of the United States. 

'* I need not point out to you the importance of these state- 
ments, as proving a deliberate violation of the laws of this 
country, within one of its harbors, by commissioned of- 
ficers of the navy of the United States. 

" Before I say more, I wait to learn what you can allege 
in extenuation of such culpable conduct on the part of the 
United States officers of the navy and the United States 
Consul at Queenstown."' 

' Am. App., Tol. I, p. 619. 
^ ibid., vol. II, p. 421. 
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Part V. of the Case of the United States. By that extract, 
it appears, |that '' the unwarrantable practice of building 
** ships in this country to be used as vessels of war 
** against a state with which Her Majesty is at peace," 
was still continued, and formed a main subject of the 
remonstrance. We quote from Earl Russell's letter : 

** It is now my duty to request you to bring to the 
notice of the authorities under whom you act, with a 
yiew to their serious consideration thereof, the just 
complaints which her Msgesty's Government have to 
make of the conduct of the so-called Confederate 
Government. The facts upon which these complaints 
are founded tend to show that her Majesty's neutrality 
is not respected by the agents of that Government, and 
that undue and reprehensible attempts have been made 
by them to involve her Msgesty in a war in which her 
M^esty had declared her intention not to take part." 

*' You may, gentlemen, have the means of contesting 
the accuracy of the information on which my foregoing 
statements have been founded ; and I should be glad 
to find that her Majesty's Government have been mis- 
informed, although I have no reason to think that such 
has been the case. If, on the contrary, the information 
which her Majesty's Government have received with 
regard to these matters cannot be gainsaid, I trust that 
you will feel yourselves authorized to promise, on 
behalf of the Confederate government, that practices so 
offensive and unwarrantable shall cease, and shall be 
entirely abandoned for the future. I shall, therefore, 
await anxiously your reply, after referring to the 
authorities of the Confederate States. "* 

» Am. App., vol. I, pp. 630, 631. 
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and made them but forerunners of like offenders. The 
domestic law protected their evasion and paralyzed the 
Government's prevention, and the international obligation 
had no place or authority at that stage of the transaction. 
But the moment they were out, they were protected in 
their ** expeditions of pillage, piracy, and destruction,*' 
by the law of nations, which, it was said, compelled 
Great Britain to hold her hands, by reason of the respect 
which international comity inspires for the ** Commis- 
sion " of even such cruisers. 

It was true that this debility of municipal law, and this 
homage to comity, were wholly voluntary on the part of 
Great Britain. The one was curable by Parliament, and 
the other lay at the discretion of the Crown. But Her 
Majesty's Government, while the events were in pro- 
gress, did not find adequate reasons for any action, not- 
withstanding the widespread depredations which these 
offending vessels were committing. 

There was one measure of restriction upon these de- 
predations which Her Majesty's Government adopted and 
persevered in, we mean the exclusion of prizes of either 
belligerent from British ports. This ordinance was con- 
sonant with sound principles, and adoi)ted and enforced 
in sincere good faith. But to this measure we can trace 
no real benefit in actually repressing the maritime hos- 
tilities. On the contrary its most afflictive feature, the 
destruction of ships and their cargoes at sea, flowed from 
the circumstance that the Rebels had no ports of their 
own which the naval power of the United States had not 
closed ; and that their prizes were excluded from neutral 
ports. This was well pointed out by Earl Russell in Par- 
liament, in a passage already referred to. 

It was for this reason that the well-meant exclusion of 
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for the bearing they have upon the . failure of Great 
Britain to fulfil its obligations under the Rules of the 
Treaty in reflising to arrest the offending vessels in its 
ports, or to exclude them therefrom, after their original 
outfit and escape. We confidently submit that the 
Tribunal will find in thu ground of inculpation, (1) a 
substantive failure of ** due diligence," in the sense of 
the Treaty, and (2) a maintenance of continued responsi- 
bility for *• all claims growing out of the acts of " these 
vessels, during their career to its end. 

It will remain, then, for the Tribunal to consider these 
various propositions of law and of fact, under which the 
actual conduct of Her Majesty's Government is now to be 
judged, and to apply them, so far as they shall approve 
themselves to the enlightened judgment of the Arbi- 
trators, to the exact analysis of the evidence touching 
each ofl'ending vessel, in a previous division of this 
argument set forth. We gladly recognize the great 
advantages which the contending Parties will derive 
from the practical and comprehensive estimate of the 
decisive elements of the controversy, which the ex- 
perience and sagacity that belong to conversance with 
public affairs, enable the Arbitrators to bring to the 
determination of this controversy. 

We confidently submit that the British Government 
has not laid before the Tribunal any evidence tending to 
show the exercise of ** due diligence," in respect of any 
one of the offending vessels, to prevent the occurrence of 
the violation of the international obligation imposed by 
the Three Rules of the Treaty. Indeed, we may safely 
go further and insist that, while the matters were in 
fieri, Her Msgesty's Government did not at any time 
apply its thoughts or its purposes to the direct prevention 
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States. The oaly deliberation and doubt were, as to the 
prosecution under the Foreign Enlistment Act offering 
the means of judicially punishing, and so, incidentally, 
interrupting, the projected enterprise. 

So, too, we confidently submit to the Tribunal that it 
does not appear on evidence, or in argument, before the 
Arbitrators, that Her Majesty's Government professes, or 
claims, to have used **due diligence," within the pre- 
mises of the Three Rules of the Treaty, unless due 
diligence to enforce forfeitures and punishments under 
the Foreign Enlistment Act is equivalent to due diligence 
to prevent the violation of the international obligation to 
the United States which is exacted by the Treaty. We 
have already considered this subject in some detail ; but 
we apprehend that the wide distinction between these 
two propositions is too plain to require any further 
emphasis than its statement. All the laborious argument 
and voluminous evidence to prove due diligence in pro- 
secutions under the Foreign Enlistment Act, are but an 
** imbelle telum'* against our challenge of due diligence 
as exacted by the Treaty. An illustration of the differ- 
once between these two objects and measures of due 
diligence, is presented upon the occurrences of the 
Florida's first visit to Nassau. Here we have a legal 
trial of the question, whether the forfeiture -of the Florida 
could be obtained under the Foreign Enlistment Act in 
the Vice-Admiralty Court. This issue was held to ex- 
clude all evidence of what had made her a vessel of war 
before she left Liverpool, and to include only the question 
of warlike equipment in Nassau as cognizable by the 
local court. The Vice-Admiralty Court held, that the 
evidence did not prove enough within this issue to forfeit 
the vessel, and judgment was given against the Crown. 
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in the debate on the Treaty of Washington, ** nothing is 
* * so easy as to prevent a vessel of the Alabama class es- 
** caping from our shores," is conclusive evidence, in the 
absence of countervailing proof, that the due diligence of 
the Treaty was not exhibited to prevent the escape. In 
vain shall we look for evidence of inevitable accident, of 
imposition or of misfortune, supervening to thwart or 
surprise Her Majesty's Government and accomplish the 
offence, notwithstanding the employment of due dili- 
gence to prevent it. 

It has been more or less argued, or intimated, that in 
the escape of the Alabama from Liverpool, some element 
of accident or casus mixed itself with the transaction, and 
is to affect the judgment of the Tribunal in inculpating or 
exculpating Great Britain for her escape. 

We will briefly examine this question of supposed acci- 
dent or casus. The Alabama was the subject of attention 
to Her Majesty's Government, more actively and immedi- 
ately, from the 23rd day of June. The Law Officers on 
the 30th of that month state, that it seemed '* evident 
'* she must be intended for some warlike purpose," and 
refer to a statement of Lairds' foreman that the vessel 
was " intended as a privateer for the service of the Gov- 
** emment of the Southern States," and advise that steps 
be taken by Her Majesty's Government ** to ascertain the 
** truth." On the same day the Surveyor at Liverpool 
reports her warlike build, etc., and states the current re- 
port that she is built for a foreign Government, and that 
this is not denied by the Lairds, with whom he has com- 
municated on the subject, but that they decline to answer 
questions as to her destination. 

On the 9th of July, the Collector was informed that the 
Lairds had said the vessel was for the Spanish Govern- 

26 
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bama had her enterprise before her, and the Government 
had its duty to defeat it. These objects and interests 
were repugnant. The Alabama, being wholly un- 
impeded by the Government, sailed before the arrest was 
ordered. The Government, knowing all about the 
situation, did not attempt to interfere ixith the vessefs 
movements. 

We are not here arguing as to diligence or duty, only 
as to accident or casus. It is said that some fortuitous 
circumstance retarded the decision of the Government. 
But the Government were all the while aware that the 
Alabama could sail when she pleased, and that she was 
under the most powerftil motives to anticipate the ad- 
verse action of the Government by sailing. Sail she did ; 
and this may be put to the account of casus, when pur- 
suing an expected course, under adequate motives, 
and at the necessary time, is properly described as 
accidental. 

Equally frivolous seems the only instance that is pre- 
tended of anything like imposition having been practised 
on Her Majesty's Government in the course of these tran- 
sactions. The so-called imposition consists in second- 
hand statements, that the Florida — ^which was the coun- 
terpart of one of Her Majesty's gun-boats, had no storage, 
and was by no possibility '* ancipitis usi^ " — was not for 
the Confederate war service, but belonged to a firm of 
Thomas Brothers, of Palermo, in Sicily. Now, as this 
firm of British merchants established in Sicily, had no 
recognition of sovereignty, or even of belligerency, it was 
very plain that this ownership of a war ship was as much 
a cover as John Lairds and Sons', or William C. Miller and 
Co.'s would have been. Accordingly, inquiries were ad- 
dressed for the purpose of learning whether a government, 
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** At the conference held on the 8th of March, the 
*' American Commissioners stated .... that the his- 
** tory of the Alabama and other cruisers, which had been 
*' fitted out, or armed, or equipped , or which had received 
** augmentation offeree in Great Britain or her Colonies, 
** and of the operations of those vessels, showed extensive 
'' direct losses in the capture and destruction of a large 
** number of vessels, with their cargoes, and in the 
** heavy national expenditures in the pursuit of the 
** cruisers," etc. 

It is respectfully submitted that this description of the 
Protocol, beyond all controversy, includes the whole 
list of vessels as insisted upon in the Case and Counter- 
Case. 




XIII. 



NATURE AND AMOUNT OF DAMAGES CLAIMED BY 

THE UNITED STATES. 



I. Prefatory Considerations. 

1 . The Counsel of the United States assume that, in the 
foregoing observations, and the proofs which they have 
adduced and expounded, they have established the re- 
sponsibility of the British Government in the premises. 

The legal character of this responsibility is defined by 
the Treaty of Washington. It is matter of express con- 
tract between the two Governments. 

The contracting parties, in the first place, agree to 
certain '* Rules," by which the conduct of the British 
Government in the premises is to be judged. These 
** Rules" constitute the principles, upon which it is to be 
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. {e) Finally, the British Government has failed to fulfil 
certain duties, recognized by the principles of inter- 
national law, not inconsistent with the foregoing 
** Rules." 

3. We think we have shown that the British Govern- 
ment is responsible under these rules for all, or at any 
rate for certain, of the cruisers in question. If the 
Arbitrators come to the same conclusion, then they are 
to award a sum in gross for the claims referred to them, 
to be paid by Great Britain to the United States ; or, after 
deciding the failure of the British Government to fulfil 
its duties as aforesaid, they may remit the question of 
amount to Assessors to determine what claims are valid, 
and what amount shall be paid on account of the liability 
arising from such failure, as to each vessel, according to 
the extent of such liability as decided by the Arbitrators 
(Art. X). 

Thus it appears that the Treaty provides, by various 
forms of expression, that the liability of Great Britain to 
pay follows on the conviction of Great Britain of failure 
to perform her duty in the premises, in conformity with 
the law of nations and the contract ** Rules." 

4. What is the measure of this liability? Such is the 
question which remains to be discussed. 

The Counsel of the United States respond to this ques- 
tion in general terms as follows : 

The acts of commission or omission, charged to the 
British Government in the premises, constituted due 
cause of war ; in abstaining from war, and consenting 
to substitude indemnity by arbitration for the wrongs 
suffered by the United States at the hands of Great Bri- 
tain, the United States are entitled to redress in dam- 
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** out of the acts" of the Confederate cruisers; all of 
them are the actual consequences of those acts ; whether 
to be allowed as proximate consequences, or to be dis- 
allowed as remote consequences, it is for the Tribunal to 
decide. 

Such comprehensiveness of the Treaty is, in the opinion 
of the Counsel of the United States, the apparent mean- 
ing of the Treaty; it is the only grammatical meaning, it 
is the logical meaning, it is the true meaning of the 
Treaty. 

The Treaty, in words of unmistakeable universality, 
submits to the Tribunal all differences, all claims, all ques- 
tions, growing out of the acts of the cruisers under 
consideration. 

The language is unequivocal. There is no exception 
of any particular class or speciality of ** diiference," 
'* of claim," of question, ** growing out of the acts of 
** such cruisers." Not a word is said of direct claims, 
or of indirect claims. If any such exception were con- 
templated or intended by either party, he abstained from 
inserting it, or any hint of it, in the Treaty itself. 



II. Question of Jurisdiction. 

The Agent of the British Government, by a letter 
communicated to the Arbitrators on the 15th of April, 
informed them that a misunderstanding had arisen be- 
tween the two Governments as to ** the nature and extent 
** of the claims referred to the Tribunal ; " and the Agent 
of the United States, in reply, reserved to his Govern- 
ment the right to vindicate the disputed jurisdiction of 
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question, but it is a question for the decision of the 
Tribunal. 

The Counsel oi the United States are, however, pre- 
pared to show that Great Britain had ample notice of 
the extent of the submission as it was understood by 
the United States ; that is to say, the claims of the 
United States, in the whole extent of the American Case, 
were again and again presented to the consideration of 
the British Government, both before and during the ne- 
gotiation of the Treaty, as appears by the documents 
annexed to the Case. This we shall presently proceed to 
show. 

4. Before doing this, we call more particular attention 
to the equivocal nature of the expression ** indirect 
•* damages" or ** direct damages," as employed by the 
British Government. 

To what injuries or losses do these words refer ? Re- 
mote consequential injuries or losses? By no means; 
but chiefly to the immediate national injuries suffered by 
the United States. 

The discussions on the part of the British Govern- 
ment are founded upon the assumption that the injuries 
which one nation does to another as a nation are in- 
direct injuries. We think that such injuries are, on the 
contrary, emphatically direct in their very nature. 

5. To the specification of such claims, when they come 
to be considered in detail, objection may be made, that 
such or such particular loss is remote and not proximate ; 
but that is a question which arises in the consideration 
of the facts. It in no respect affects the generality or 
comprehensiveness of the expression *• all claims 
** growing out" of certain acts. 
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stand that it is necessary for them to establish : 1st. That 
is a claim. 2nd. That at the date of the correspondence 
between Sir Edward Thornton and Mr. Fish, which led 
to the Treaty, it was generically known as an Alabama 
claim ; and, 3rd. That it grows out of the act of some 
one of the vessels referred to in their Case. They also 
understand that the Tribunal of Arbitration has full juris- 
diction over all claims of the United States which can be 
shown to possess these three attributes. 

A review of the history of the negotiations between the 
two Governments prior to the correspondence between 
Sir Edward Thornton and Mr. Fish, will show. the 
Tribunal what was intended by these words — * * generically 
** known as the Alabama Claims'' — used on each side in that 
correspondence. 

(d) The correspondence between the two Governments 
was opened by Mr. Adams on the 20th of November, 1862 
(less than four months after the escape of the Alabama), 
in a note to Earl Russell, written under instructions from 
the Government of the United States. In this note Mr. 
Adams submitted evidence of the acts of the Alabama, 
and stated,** I have the honor to inform your lordship 
** of the directions which I have received from my Gov- 
** ernment to solicit redress for the National and private 
** injuries thus sustained."* 

Thus the Government of the United States in the outset 
notified Her Majesty's Government that it would expect 
indemnification from Great Britain for both the national 
and the individual losses, and Lord Russell met this 
notice on the 19th of December, 1862, by a denial of any 

1 Am. Appendix, vol. Ill, pp. 72-3. 
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Earl Russell for the settlement of these claims ''some 
** fair and conventional form of arbitrament or refer- 
*• ence/'* 

It does not appear that during the war the exact 
phrase ** Alabama Claims," was used in the correspon- 
dence between the two Governments. But it does appear 
that, in the note in which the claims of tbe United States 
for the injuries growing out of the acts of the Alabama 
itself were first preferred, the United States presented 
the claims of their citizens for the losses in the destruc- 
tion of the Ocmulgee, and some other vessels, by the Ala- 
bama, and also their own claim for national injuries 
caused by the acts of the same vessel ; and that liability for 
all such injuries being denied by Great Britain, and re-as- 
serted by the United States, the discussion was reserved 
for a more convenient time by common consent. 

When, as already stated, new iiyuries were received 
from the acts of other vessels, as well as from acts of the 
Alabama, claims therefor were added to the list to be all 
taken up together when the time should arrive. The 
fact that the first claim preferred grew out of the acts of 
the Alabama, explains how it was that all the claims 
growing out of the acts of all the vessels came to be 
•* generically known as the Alabama Claims." 

On the 7th of April, 1865, the war being virtually over, 
Mr. Adams renewed the discussion. He transmitted to 
Earl Russell an official report showing the number and 
tonnage of American vessels transferred to the British 
flag during the war. He said, ** The United States com- 
** merce is rapidly vanishing from the face of the ocean, 
'* and that of Great Britain is multiplying in nearly the 

» Am. App., vol. II, p. 18B2. 
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** extent enlarging that of Great Britain." He declared 
that * ' the very fact of the admitted rise in the rate of in- 
'' surance on American ships only brings us once more 
*' back to look at the original cause of the trouble ;" and 
he again said, that ' * the injuries thus received are of so grave 
* ' a nature as in reason and justice to constitute a valid claim 
** for reparation and indemnification.** * 

It will be observed that the attention of Her Msgesty's 
Government is thus called in terms to a distinction, which 
has since become the subject of some controversy, between 
what were styled ** direct," and what were styled ** in- 
** direct" injuries, and that it was made clear beyond 
a question that the United States intended to claim re- 
muneration for all. 

Lord Russell so understood it, and said in reply : * * It 
'* seems to Her Msgesty's Government that, if the liability 
** of neutral nations were stretched thus far, this preten- 
** tion, new to the law of nations, would be most burden- 
' ' some, and, indeed, most dangerous. A maritime nation, 
* ' whose people occupy themselves in constructing ships 
'' and cannon and arms, might be made responsible for 
** the whole damages of a war in which that nation had 
*' taken no part."" 

Referring to the offer of arbitration, made on the 26th 
day of October, 1863, Lord Russell, in the same note, 
said : *' Her Majesty's Government must decline either 
'* to make reparation and compensation for the captures 
*' made by the Alabama, or to refer the question to any 
** foreign State."' 

(c) This terminated the first stage of the negotiations 

* Am. App., vol. Ill, p. 558. 
« Ibid., p. 361. 
» /Wd., p. 562. 
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then stood as the generic representative of all the vessels, 
or, on the other hand, that Lord Russell first endowed 
the word Alabama with a generic sense. 

(d) The evidence before the Tribunal does not show 
the use of the exact expression ** Alabama Claims" 
before October 4, 1866. It then appeared in a leader in 
the London TimeSy in the course of which, after referring 
to the ** so-called Alabama Claims '* it is said: **The 

* * loss occasioned by American commerce in conse- 
''quencemay be damnum sine injurid, and therefore no 
** ground of a legal action, and yet it may be a wise act 
** of courtesy to waive the benefit of this plea." It 
follows from this, that at that early day the phrase 
** Alabama Claims" had become so well known as to be 
styled ** so-called." 

Great Britain having thus possessed herself of a large 
part of the American commercial marine, through the acts 
of the cruisers dispatched from her ports to carry on war 
against the United States, and having refused not only to 
make indemnity therefor, but also to submit the question 
of her liability to arbitration. Lord Russell next proposed, 
with what makes approach at least to audacity, * * the 

* * appointment of a Commission to which shall be referred 

* * all claims arising during the late civil war, which the 
•* two powers shall agree to refer," excluding of course 
the Alabama claims ; in other words, that the extravagant 
claims of British subjects upon the United States should 
be recognized, while the grave injuries to the United 
States and their citizens should be ignored. Great 
Britain also proposed to guard against a possible re-trans- 
fer of the commercial marine to the United States under 
the same circumstances, when England should be a Bel- 
ligerent and the United States should be a Neutral, by 
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** ner,'* to *' a summary of claims of citizens of the United 
'' States, for damages which were suffered by them dur- 
** ing the period of the civil war," and to say that the 
Government of the United States, '' while it thus insists 
'' upon these particular claims^ is neither desirous nor 
'' willing to assume an attitude unkind and unconcilia- 
** tory towards Great Britain." He also said that he 
thought that Her Majesty's Government could not rea- 
sonably object to acknowledge the claims.* 

Lord Stanley met this overture by a communication to 
Sir Frederic Bruce, in which he denied the liability of 
Great Britain, and assented to a reference, " provided 
'' that a fitting arbitrator can be found, and that an 
'' agreement can be come to as to the points to which 
" the arbitration rfiall apply.* 

A long negotiation ensued. In the course of it Mr. 
Seward wrote to Mr. Adams thus, on the 2nd of May, 

« 

1867 : ** As the case now stands, the injuries by which 
** the United States are aggrieved are not chiefly the 
*' actual losses sustained in the several depredations, 
** but the first unfriendly or wrongful proceeding of 
'* which they are but the consequences." 

(/) These negotiations were conducted in London, 
partly by Lord Stanley and partly by Lord Clarendon, on 
the British side, and partly by Mr. Adams and partiy by 
Mr. Reverdy Johnson, on the American side. In Wash- 
ington Mr. Seward remained the Secretary of State. 
Great Britain was there represented, first by Sir Frederick 
Bruce, and afterwards by Sir Edward Thornton. 

(g) As the first result of these negotiations, a conven- 

^ Am. App., vol. Ill, pp. 632-636. 
> Ibid.y p. 652. 
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'' Conyentions were also open to the objection (at that 
*' time unavoidable) that there was no check on the 
** award of the floal arbitrator, who might have given 
•* damages to any amount." * 

It is clear, therefore, that up to the conclusion of the 
Johnson-Clarendon Treaty in January, 1869, there was 
no doubt in England that the term '' Alabama Claims *' 
was understood as including the claims for the national 
iDjuries. 

(t) It was supposed in America, that it was not stated 
in sufficiently unequivocal terms in the Johnson- 
Clarendon Treaty, that the national claims should be 
considered by the Arbitrators ; and there were many 
signs that the Treaty, in consequence of that belief, would 
not receive the assent of the Senate. Mr. Reverdy John- 
son, hearing of this, wrote an elaborate defence of him- 
self, which has been seized upon by Her Msgesty's 
Government as proof that the United States had at no 
time claimed to receive indemnity for the national in- 
juries which they had suffered. But the foregoing resumi 
of correspondence between the two Grovernments shows, 
that, if Mr. Johnson made such a statement, he did it 
under a misapprehension. The error was never com- 
municated to Her Majesty's Government. On the 
contrary, only a few days later he wrote to Lord Claren- 
don in exactly the opposite sense. He said, referring to 
a Claims Convention between the two Governments in 
1853, ** At that time neither Government, as such, made 
** a demand upon the other ; but that, as my proposition 
** assumes, is not the case now. The Government of the 

* Hansard, ubi supra. 
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the history of the negotiations. It commenced with an 
intimation from Great Britain that a proposal from the 
United States would be listened to. In its progress nego- 
tiations were opened, which ended inaConvention provid- 
ing for the submission of claims of citizens of the United 
States against Great Britain, including the Alabama 
Claims. This Convention, in the opinion of Lord Gran- 
ville, admitted unlimited argument as to what the Alabama 
Claims were. The Treaty was rejected by the Senate of 
the United States, because, although it made provision for 
the part of the Alabama Claims which consisted of 
claims for individual losses, the provision for the more 
extensive national losses was not satisfactory to the 
Senate. It is clear that, by this time, if not before, the 
phrase '* Alabama Claims" was understood on both 
sides as representing all the claims against Great Bri- 
tain, ** growing out of" its conduct towards the United 
States during the insurrection. A portion of these claims 
had been, throughout the discussions by Mr. Seward and 
Mr. Adams, grounded on the unnecessary Proclamation 
recognising the insurgents as Belligerents. The re- 
mainder rested on the acts of the cruisers. All were 
alike known as Alabama Claims. 

At this stage of the history General Grant became 
President. 

On the 15th of May following, Mr. Fish instructed Mr. 
Motley to say to Lord Clarendon that the United States, 
in rejecting the Treaty, ' * abandoned neither its own claims 
** northoseof its citizens.'*^ Again, on the 25th of the follow- 
ing September, Mr. Motley was instructed by Mr. Fish in a 
dispatch of which a copy was to be given to Lord Claren- 

1 Ibid., vol. VI, p. 1. 
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gress : ** The provisions [of the Treaty] were wholly 
** inadequate for the settlement of the grave wrongs that 
** had been sustained by this Grovernment as well as by 
** its citizens. The injuries resulting to the United 
** States by reason of the course adopted by Great Britain 

* * during our late Civil War ; in the increased rates of 
** insurance, in the diminution of exports and imports, 
'* and other obstructions to domestic industry and pro- 
'' duction ; in its effects upon the foreign commerce of 
** the country ; in the decreaseand transfer to Great Britain 
** of our commercial marine ; in the prolongation of the 

* * war ; and the increased cost (both in treasure and 
** lives) of its suppression ; could not be adjusted and 
" satisfied as ordinary commercial claims which con- 
** tinually arise between commercial nations. And yet 

* * the Convention treated them simply as such ordinary 
** claims, from which they differ more widely in the 
** gravity of their character than in the magnitude of 
** their amount, great as is that difference." 

And still again, in his Annual Message to Congress in 
December, 1870, the President referred to the subject 
with similar precision and particularity of statement, as 
cited in a previous part of the present Argument.* 

It cannot, therefore, be doubted that, in the beginning of 
the year 1871 , it was well understood by both Governments 
that the United States maintained that HerMsgesty's Gov- 
ernment ought, under the laws of nations, to make good to 
them the losses which they had suffered by reason of the 
acts of all the cruisers, typically represented by the 
Alabama, — whether those losses were caused by the des- 
truction of vessels and their cargoes ; by the prolongation 
of the war; by the transfer of the commerce of the United 

1 Ante, p. 30. 
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latter to relinquish her own policy and accept that of 
France. To eflfect this object, the great lever, employed 
by M. Drouyn de Lhuys, was the apprehension enter- 
tained in Great Britain of the possible attitude of the 
United States. He explains the matter as fbllows : 

** Ce qui touchait particuUdrement le Gouvemement 

* anglais, c'6tait la crainte de voir TAmdrique incliner 

* centre nous et prfiter ^ nos ennemis le concours de ses 
' hardis volontaires. La population maritime des ]^tats- 

* Dnis, leur marine entreprenante, pouvaient foumir a 

* la Russie les 616ments d'une flotte de corsaires , qui , 

* attaches ^ son service par des lettres de marque, et 

* couvrant les mers comme d'un r6seau, harcfileraient et 

* poursuivraient notre commerce jusque dans les pa- 

* rages les plus recul6s. Pour pr6venir ce danger, le 
' cabinet de Londres tenait beaucoup a se concilier les 
' bonnes dispositions du Gouvemement f&ddral. n avait 
' couQU ridde de lui proposer, en mSme temps qu'au 
' Gouvemement francs et k tous les ]^tats maritimes, 

* la conclusion d'un arrangement, ayant pour but la sup- 

* pression de la course et permettant de traiter comme 

* pirate quiconque, en temps de guerre, serait trouv6 

* muni de lettres de marque. Ce projet, qui fut aban- 

* donn6 dans la suite, t6moigne de Tinqui^tude 6prou- 

* v6e par les Anglais."* 

How M. Droujni de Lhuys worked on this state of 
mind of the British Government appears by the following 
extract from a dispatch from him to the French Minister 
at London, M. Walewski : ** Les Etats-Unis enfln sent 
** prets, je ne saurais en douter, ^ revendiquer le role 
** que nous d6clinerions et ^ se faire les protecteurs des 

1 Drouyn de Lhuys, le$ Neutrts pendant la guerre d*Orient, p. 14. 
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** discuss the mode of settling the diflferent questions 
** which have arisen out of the Fisheries, etc.* " 

Mr. Fish replied, accepting the proposition upon con- 
dition that ** the differences which arose during the Re- 
** hellion in the United States, and which have existed 
** since then, growing out of the acts committed by the 
'* several vessels which have given rise to the claims 
'* generically known as the ' Alabama Claims,'" should 
also be ** treated of by the proposed Joint High Com- 
** mission." 

Sir Edward Thornton, on the first of February, answered 
** that '* it would give Her Msgesty's Government great 
** satisfaction, if the claims were submitted to the con- 
'* sideration of the same High Commission."* 

The President of the United States under the provi- 
sions of the Constitution, nominated to the Senate for its 
approval five Commissioners to serve in the Joint High 
Commission on the part of the United States, and trans- 
mitted to the Senate the correspondence between Mr. 
Fish and Sir Edward Thornton, to explain the proposed 
duties of the nominees. Upon this explanation, the 
Senate gave its assent to the several appointments ; and 
thereupon the appointees each received a commission au- 
thorizing him ** to treat and discuss the mode of settle- 
** ment of the different questions which shall come be- 
** fore the said Joint High Commission."' The British 
Commissionners received a broader power, which was 
stated to be conferred upon them **for the purpose of 
** discussing in a friendly spirit" **the various differ- 

» Brit. App., vol. IV, paper II, p. 1. 

« yftW, p. 3. 

' ibid,, paper XII, p. 6. 

2S 
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meaning of the language there used by Mr. Fish and by 
Sir Edward Thornton, they began by tracing these losses 
and injuries to the Alabama and the other cruisers. 
They said that * * the history of the Alabama and other 
** cruisers which had been fitted out, or armed, or 
'* equipped, or which had received augmentation of force 
'* in Great Britain, or in her * colonies,' showed the 
** losses and injuries for which they are claiming in- 
** demnification." 

They then said that the damage which they had 
suffered from these injuries was two-fold. 1st. That 
which had proximately resulted from the acts of the 
cruisers, * * the capture and destruction of a large number 
** of vessels with their cargoes, " and ** theheavj^ expendi- 
*' tures in the pursuit of the cruisers;" and 2nd, other 
injuries resulting less directly, though not less certainly, 
namely, * * the transfer of a large part of the American 
'* commercial marine to the British flag," " the enhanced 
** payments of insurance," ** the prolongation of the war," 
** and the addition of a large sum to the cost of the war, 
'* and the suppression of the Rebellion." 

Thus Mr. Fish, one of the parties to the preliminary 
correspondence, and his colleagues, explained to Sir Ed- 
ward Thornton, the other party to the correspondence, 
and to his colleagues, that the history of the cruisers 
showed all these losses and injuries: in other words, 
that they all grew out of the acts of those cruisers. 

The American Commissioners next expressed their 
conviction that the history of the cruisers showed ** that 
** Great Britain, by reason of failure in the proper per- 
** formance of her duties as a Neutral, had become justly 
*' liable for the acts of those cruisers and of their 
'* tenders." 
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of the claims classed as ** indirect." So far from that 
being the case, the proposal contemplated that the pay- 
ment of a gross sum was to be made and accepted as a 
*' satisfaction of all the claims/* Such a payment, and 
such an application of the payment are utterly incon- 
sistent with the idea of a waiver of any of the claims. 

The attitude of Mr. Fish on this occasion, and of the 
other American Commissioners, was in perfect accord 
with the constant previous attitude of the American 
Government as explained by Mr. Seward in his dispatch 
to Mr. Adams of Jan. 13, 1868.* 

*' Lord Stanley seems to have resolved that the so- 
' * called Alabama Claims shall be treated so exclusively 
'* as a pecuniary commercial claim, as to insist on 
** altogether excluding the proceedings of Her Msgesty's 
** Government in regard to the war from consideration 
** in the arbitration which he proposed. On the other 
** hand, I have been singularly unfortunate in my corres- 
** pondence,if I have not given it to be clearly understood 
'* that a violation of neutrality by the Queen's Proclama- 
'* tion, and kindred proceedings of the British Govern- 
'* ment, is regarded as a national wrong and injury to 
** the United States." 

The British Commissioners without delay declined the 
American proposal for an amicable settlement. 

Sir Edward Thornton, the other party to the preliminary 
correspondence, and his colleagues, listened without ob- 
jection to Mr. Fish's definition of the sense in which the 
phrase '' Alabama Claims" had been used in that corres- 
pondence ; nor did they, at any time, take exception to it, 
or propose to limit it. On the contrary, they expressly 

' Am. App., vol. IH. p. 088. 
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gable rivers in Alaska, and of the claims of British sub- 
jects for losses arising out of acts committed against 
their persons or their properties; as well as of the Ala- 
bama Claims. 

But when it is attempted to confine the words of this 
preamble to a single one of the subjects grouped in the 
Treaty, and to transfer the operation of its language from 
the Governments of whom the affirmations are made, to 
subjects disposed of in the Treaty, it is an evident 
perversion of the purpose which the parties had in 
view. For the Treaty itself immediately makes it 
clear that the parties did not understand that the arrange- 
ment as to the Alabama Claims was an '' amicable settle- 
ment." 

It is declared that the agreements in this respect are 
made in order ** to provide for the speedy settlement of 
'' such claims/' If an '' amicable settlement'* of these 
claims had just been made, it is not to be supposed that 
the parties would enter into a formal agreement for 
their ** speedy settlement " in the future. 

The means for reaching this speedy settlement form 
the subject of the enacting clause of the Treaty. It is 
there provided *' that all the said claims growing out of 
** the acts of the aforesaid vessels, and generically 
*• known as the ' Alabama Claims,' shall be referred to a 
'* Tribunal of Arbitration. '' 

This language is nearly identical with the language of 
the correspondence between Mr. Fish and Sir Edward 
Thornton : by referring to what has preceded the Arbitra- 
tors will see that the change is one of taste, not of 
sense; of form, not of substance. 

We look in vain in it for a waiver of anv of the de- 
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** losses must be such as can be fairly ascribed to some 
** failure of duty on the part of England in respect of 
** these vessels ; and in making an award each vessel is 
''to be taken separately. But, beyond this, the Treaty 
" does not define, by express words of limitation, the nature 
'' of the losses on account of which compensation may be 
* * awarded, should the Arbitrators decide that any compensa- 
" tion is due. On this single point a disagreement has arisen 
** between the two Governments.'*^ 

That is true : the Treaty does not contain any express 
words of limitation. Nor does it contain any words 
to imply or suggest limitation. On the contrary, the 
words are unequivocally and explicitly general, not 
to say universal, as comprehending all claims of the 
"specific" class, that is, '* Alabama Claims." The 
assumption that there is such limitation, is a contra- 
diction of the express language and the plain meaning 
of the Treaty. 

It appears from all this that the Arbitrators received 
by the Treaty full jurisdiction over all the claims pre- 
sented and defined by the American Commissioners at 
the opening of the fourth Conference. This conclusion 
receives a significant support from the 12th Article of the 
Treaty. That article provides for the creation of another 
and an independent Tribunal, which is also to have 
juridical powers, for finding injuries and awarding 
damages. The claims to be submitted to such Tribunal 
are defined to be " claims on the part of corporations, 
'* companies, or private individuals, citizens of the United 
*' States, upon theGovernmentof Her Britannic Majesty," 
and " claims on the part of corporations, companies, or 

* Lecture on the Washington Treaty, May 28th, 1812, London Times, 
29th May, 1872. 
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But Lord Ripon says: **If Her Majesty's Commis- 
•* sioners had been induced by any such understanding to 
*• employ language which in their judgment admitted 
** these claims, they would be liable to just and severe 
** blame."* 

And yet Mr. Montague Bernard says, as if in apology 
for the language of the Treaty: ** It is often necessarj- 
** for the sake of agreement to accept a less finished 
* * or even less accurate expression instead of a more 
** finished or more accurate one, and which must be 
** construed liberally and reasonably, according to what 
** ap()ears to be the true intention of the contracting 
** parties."* 

All reasoning from recollections and understandings 
ought to disappear in reading the Protocol of the second 
Conference of the Joint High Commission, where it is 
stated that * * at the commencement of the Conference the 
** United States High Commissioners called attention to 
** the provision in the constitution of the United States, 
** by which the advice and consent of the Senate is re- 
** quired for the ratification of any Treaty which may be 
** signed under the authority of the President." 

It ought not to be credited that Her Majesty's High 
Commissioners, after such a notice, would have been 
content to rely upon any promise of the American Com- 
missioners to protect Great Britain against a class of 

'* saying, I referred to the statement voluntarily and formally made 
** by the American Commissioners at the opening of the conference 
" on the 8th March, which I, for one, understood to amount to an 
*' engagement that the claims in question should not be put forward 
'* in the event of a treaty being agreed on." 

* London Times, June 5, 18T2. 

* London Times, ui supra. 
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*' claims being put in and taking their chance, and under 
*' the Treaiy proposed by my noble friend they could do 
•* more. There is this diflference in a controversy of this 
** kind between leaving all questions open to an Arbi- 
** trator or Arbitrators, in whom you have confidence, 
** and in referring these questions to these Arbitrators 
*' with certain cut and dried propositions unfavourable 
** to your views of the case. Suppose I charge a man 
* * with burning my house, and tell him that I hold him 
•* answerable for all the damages that ensue; and he 
*• said, * You have no power whatever. I happened to 
'* * be passing at the time, and I saw a great number of 
** ' men attacking your house and burning it. It was not 
** * in my power to prevent them doing it. I am sorry to 
** * see what happened, and I will refer the whole ques- 
** * tion to arbitratioD.' I should be quite willing to say, 
• ' * I am perfectly prepared to refer the question to arbi- 
** • tration if there is an article in the agreement providing 
'* * that any person passing by while other persons were 
** * setting fire to my house, and did not stop them, is 
' answerable for all the civil consequences of the house 
* improperly being destroyed.* Of course, if a man is 
so foolish as to consent to such an arrangement, he 
must not be surprised when he is made responsible for 
all the damage." 
These remarks of Lord Cairns were the only ones made 
during that debate which can aspire to be regarded as a 
criticism upon the operative part of the first section of 
the Treaty. They were full, precise, learned, and not 
open to doubt. Lord Ripon, who had negotiated the 
Treaty, was present at that debate. Lord Granville, who 
had fromday today, through the Atlantic Cable, instructed 
Lord Ripon and his colleagues in the course of the nego- 
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they had been defined in the protocol ? Eotpre$$%o unius, 
exclusio alterim. 

In the debate in the House of Commons, on the 4th of 
August, Sir Staiford Northcote spoke. His speech was 
reported in the Times of the next day. He said, regard- 
ing the previous conventions, '* They [the United States] 

* might have raised questions with regard to what they 
' called England's premature recognition of belligerency, 
' and the consequential damages arising from the pro- 

* longation of the war, and with regard also to other 
' questions which this country could not have admitted. 

* Instead of this being the case, however, the Treaty, as 

* actually concluded, narrowed the questions at issue 
' very closely, by confining the reference solely to 
' losses growing out of the acts of particular vessels, 
' and so shutting out a large class of claims upon which the 

* Americans had heretofore insisted." 

Thus, according to Sir Stafford Northcote, also, the 
claims abandoned by the United States were those 
** growing out of," ** the premature recognition of bel- 
ligerency." He evidently did not think that they had 
abandoned any of their claims ** growing out of the acts 
of the vessels;" otherwise he would have said so. On 
the contrary, he said that the ** large class of claims 
upon which the Americans had heretofore insisted," 
were to be '*shut out," not because they were ex- 
pressly excluded by the terms of the Treaty, but because 
** by confining the reference solely to losses growing 
out of the acts of particular vessels," the parties had, in 
his judgment, made it impossible for the United States 
to connect the objectionable claims with what the 
Treaty pointed out as the only cause of the injuries 
which the Arbitrators could regard. 
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patience, temper, and an honest desire to come to 
some compromise, even though the difficulties ap- 
peared at first sight to be irreconcilable. The noble 
Earl (Earl Russell), thinks that whenever the Ameri- 
cans proposed anything it was immediately accepted . 
This, however, was by no means the case. The fact 
is, that the Americans, in perfect good faith, laid down 
a great many conditions which the British Commis- 
sioners at once declined to accede to, and even 
refused to refer for consideration to the Govern- 
ment at home. Many other propositions that were 
made were referred back to Her Majesty's Grovem- 
ment, the Commissioners thinking it their duty to in- 
form Her Majesty's Government that upon their answer 
in the afSrmative or negative the continuance of the 
negotiations might depend. In considering several of 
those questions. Her Majesty's Government felt that 
there would be a great responsibility in breaking oflF 
the negotiations, and that in such an event ridicule 
almost, would be brought upon the Commissioners 
and ourselves. Nevertheless, we at once declined to 
yield in every case where we deemed it our duty not to 
yield. With regard, however, to other points, such as 
those relating to forms of expression, and which did 
not conflict with the real objects of the Treaty, we 
willingly either acquiesced in the proposal or else 
made counter proposals, which were met in the same 
spirit of fairness by the American Commissioners." 

When Lord Cairns heard this statement he said, this 
is ** a Treaty upon which the Government did not merely 
** give a final approval, but for the daily composition of 
** it they were virtually responsible." The Counsel of the 
United States therefore feel themselves justified in as- 

29 
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The claim must also grow out of the acts of the cruisers. 
That is a fact which the United States will be held bound 
to establish in these proceedings to the satisfaction of the 
Arbitrators. 

{t) The United States, without suspicion that this pal- 
pable sense of the Treaty would be called in question, 
prepared and presented their Case to the Tribunal in 
December, on that theory. 

After stating in that document in detail the principal 
reasons, which induced them to think that Great Britain 
is justly liable to them for the injuries growing out of 
the acts of the cruisers, they presented the statement of 
those injuries in the precise language and form in which 
their Commissioners had stated them to the British High 
Commissioners, introducing nothing new, and varying 
in no respect from what had already been introduced and 
agreed upon. 

They offered evidence which might enable the Arbi- 
trators to determine the amount of the injuries which 
they had suffered by reason of the loss and capture of the 
vessels and cargoes belonging to their citizens, or by 
reason of the increase in the rates of insurance, or by 
reason of the expense to which they had been put in the 
pursuit and capture of the vessels. 

As to the transfer of their commercial marine to the 
British flag, they offered no evidence ; but they said that 
they ** asked the Tribunal to estimate the amount which 
ought to be paid to them " for that transfer. 

Neither did they offer evidence of the damages to them 
from the prolongation of the war. They said ** it is im- 

* * possible for the United States to determine, it is perhaps 

• * impossible for any one to estimate with accuracy, the 
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L It has been assumed that the declaration of 
certain principles to govern the Tribunal was a conces- 
sion to the United States. But, unfortunately for this 
theory, it is stated in the British Case that these prin- 
ciples are *' in substantial accord with the principles" of 
the general system of international law: and further, 
Lord Ripon, the chief of the British High Commissio- 
ners, has said that '' Great Britain accomplished a signal 
** benefit in binding the American Government by rules" 
from which ** no country on the face of the earth is 
** likely to derive so much benefit as England." 

2. It is said that the expression of regret for the escape 
of the cruisers was a concession ; but it cannot be sup- 
posed that in the friendly expression of regret for the 
escape of the cruisers. Her Majesty's Government bar- 
gained for the withdrawal of claims which they regard- 
ed as dangerous to them. 

3. Acquiescence in the refusal to consider the Fenian 
claims in the Joint High Commission has been put for- 
ward as another concession. But the evidence shows 
that this class of claims was not embraced in the corres- 
pondence on which the Joint High Commission was 
founded, and therefore could not be considered, although 
in presenting it Her Majesty's Government recognized 
the propriety of presenting claims for national as dis- 
tinguished from claims for private injuries. 

In fact, Fenian claims for national injuries were pre- 
sented by the British Commissioners. They are thus 
defined in the instructions to the British Joint High Com- 
missioners. 

* ' In connection with the claims of British subjects, 
** there is a claim on the part of the dominion of Canada 



CLAIMBD BY THE UNITED STATES. 455 

* Government to consider them. They therefore declined 

* to do so." 

** At the Conference on the 3rd May, the British Com- 

* missioners stated that they were instructed by their 

* Government to express their regret that the American 

* Commissioners were without authority to deal with the 

* question of the Fenian raids, and they inquired 

* whether that was still the case." 

** The American Commissioners replied that they could 

* see no reason to vary the reply formerly given to this 

* proposal." 

'' The British High Commissioners said, that under 

* these circumstances, they would not urge further that 
' the settlement of these claims should be included in 

* the present Treaty. And that they had the less diffl- 
' culty in doing this as a portion of the claims were of a 
' constructive and inferential character.'* 

No argument, therefore, can be drawn from any sup- 
posed concessions by Great Britain, to justify that power 
in denying the jurisdiction of this Tribunal over the 
national claims which were presented, and persisted in, 
by the United States. Nor can it be assumed that Her 
Majesty's Government objected on principle to a class of 
claims, which, in a parallel case. Commissioners were 
presenting and urging upon the United States. 

(w) Whatever doubt, if any, may ever have existed, or 
have been set up on the part of Great Britain, as to the 
true tenor of the written Treaty, no such doubt can reason- 
ably exist at the present time. 

While Mr. Gladstone in the House of Commons was 
asserting in such positive terms that the so-called in- 
direct claims are excluded by the unequivocal and posi- 
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* her colonies, and of the operations of those vessels, 
' showed extensive direct losses in the capture and des- 
' traction of a large number of vessels with their cargoes, 
' and in the heavy national expenditures in the pursuit of 

* the cruisers; and indirect injury in the transfer of a large 
' part of the American commercial Marine to the British 
' flag, in the enhanced payments of insurance, in the 
' prolongation of the war, and in the addition of a large 
' sum to the cost of the war, and the suppression of the 
' rebellion; and also showed that Great Britain, by reason 

* of failure in the proper observance of her duties as a 
' neutral, had become justly liable for the acts of those 
' cruisers and of their tenders; that the claims for the loss 

* and destruction of private property which had thus far 
' been presented amounted to about 14,000,000 of dollars, 

* without interest; which amount was liable to be greatly 
' increased by claims which had not been presented/ ** * 

** These were pretensions which might have been 
** carried out under the former arbitration ; but they 
** entirely disappear under the limited reference which 
'' includes merely complaints arising out of the escape 
-'of the Alabama."' 

Now there are some things quite remarkable in this 
part of Lord Granville's speech, — the only part which 
refers to the subject. 

In citing the statement made by the American Com- 
missioners (not Mr. Fish), which appears in the protocol 
of May 4, 1871, he stops at the word *' presented," noted 
with a period, as if it were the conclusion of the state- 
ment of the American Commissioners ; while in the text 
there is a semicolon after the word •* presented ;" and 
the sentence concludes with the following words : 

» Pari. Paper, No. 3 (1871), p. 8. 
* Hansard, vol. CCVI, p. 1851. 
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on account of premature recognition of the belligerence 
of the Confederates by Great Britain. This hypothesis 
would explain his reference to claims connected with 
the cruisers. 

We have sufficiently demonstrated, we think, that 
neither this phrase, nor any other contained in the Treaty, 
justifies the construction put upon it by Lord Granville. 

In comparing what was said in this debate in the 
House of Lords by Lord Granville and Lord Cairns, with 
what is said by Sir Stafford Northcote in his speech, and 
Mr. Bernard, in his lecture, we think we see the expla- 
nation of all misconceptions respecting the scope of the 
Treaty prevailing in Great Britain. 

The Johnson-Clarendon Treaty did not exclude from 
consideration, at least by words of express exclusion, 
claims of the United States on account of the premature 
recognition by Great Britain of the insurgents. Undue 
generality of language was imputed to that Treaty by 
members of either House of Parliament. When the 
Treaty of Washington came under discussion in Parlia- 
ment, Lord Granville said, and said truly, that in this re- 
spect the Treaty of Washington had advantages over the 
Johnson-Clarendon Treaty. The former did not, like 
the latter, comprehend the belligerency question as a 
ground of claim. Lord Granville proved this by refer- 
ence to the protocols and also to the Treaty, which in 
terms confines the American reclamation to losses grow- 
ing out of the acts of cruisers of the Confederates design- 
ated by the typical name of the Alabama. 

Mr. Bernard spoke in the same sense when he said in 
the remarks already quoted that the claims submitted 
were specific (which is true), as they are only the class 
of claims which grew out of the acts of the cruisers. 
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the Joint High Commission, — the proceedings in both 
Houses of Parliament, — ^the long delay of the British 
Government in acting upon the American Case after they 
knew its contents, — the natural and only reasonable 
construction ol the language of the Treaty itself, — all 
strengthen this belief. 

{z) When two nations have agreed by treaty to submit 
to arbitration a question of national wrong between them, 
such agreement takes the place of war. If therefore it 
could by ingenious reasoning be made to appear (which 
we deny) that the British construction of this Treaty 
might possibly be maintained as plausible, yet we con- 
ceive that this Tribunal will, in the general interests of 
peace, feel itself not only authorized, but required to so 
construe the Treaty as to take to itself the decision of 
every question pertinent to the issues, which left un- 
settled, could lead to war. 

(a a) Pradier Fod6r6, in one of his notes to Vattel, 
makes the following observations : 

** L'arbitrage, tr6s-usit6 dans le moyen-Sge, a 6t6 
' ' presque entidrement nSgligS dans les temps modernes ; 
'' les examples d*arbitrages offerts et accepts sent de- 
' ' venus de plus en plus rares, par rexp6rience des in- 
'' conv6nients qui semblent 6tre presque inseparables de 
* * ce moyen, ordinairement insufflsant par le d6faut d'un 
** pourvoir sanctionnateur. 

** Lorsque les grands puissances constituent un tribu- 
'* nal arbitral, cen'est ordinairement que pour des objets 
** d'int6r6t secondaire."* 

Yet all men are of accord to look to international ar- 

^ Vattel, Droit des gem, 6d. P. Fod6r6, tom. 11, chap, xviir, sec. 929, 
note. 
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* * y aient 6t6 sufflsamment autoris6s, ou lorsqu'elle a sta- 
'* tu6 en dehors ou au dela des termes du compromis ; 

** 2* Lorsque ceux qui out rendu la sentence se trou- 
'' vaient dans une situation d'incapacit6 legale ou 
'* morale, absolue ou relative, parexemple, s'ils 6taient 
' ' lids par des engagements ant^rieurs ou avaient dans 

* * les conclusions formul6es un int6r6t direct ignor6 des 
' ' parties qui les avaient choisis ; 

** 3* Lorsque les arbitres ou Tune des parties adverses 

* * n'ont pas agi de bonne foi ; 

* * 4* Lorsque Tun ou Tautre des fitats interess6s dans 
''la question n'a pas Std entendu ou mis k mSme de 
** justifler de ses droits ; 

' ' 5"" Lorsque la sentence porte sur des questions non 
** pertinentes; 

' ' G"* Lorsque sa teneur est absolument contraire aux 
*• regies de la justice et ne pent, d^ lors, faire Tobjet 
** d'une transaction." * 

Conspicuous among causes of exception, is the case 
of ** a sentence which bears on questions not pertinent." 
But neither party can anticipate that the arbiters will 
undertake to decide any question beyond their com- 
petency.* 

(b b) Great Britain entered into an engagement to 
submit all the points in question to the Tribunal. We 
only ask the Tribunal to exercise the measure of jurisdic- 
tion which has been conferred upon them. 

1 Calvo, ibidem, p. 766. Compare Heffter« Droit inUmationaly liv, II, 
8. 1005. Blantscht, Code Droit iiUemational, liv. I, s. 667. 

* Pradier Fod^re, la Question 4e V Alabama et U Droit des gens; 
Pierantoni, gli Arbitrati infernationali e U Trattato Washington, 
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only to proclaim a diflterence of intention, and thus to 
frustrate the rights of the other Power. 

{dd) Indeed, if we may regard the pertinent explana- 
tions of Mr. Bernard, there is general reason for sub- 
mitting the construction of treaties to the judgment of 
arbiters, and special reason in regard to the present 
Treaty. He says of treaties generally : 

** I may be permitted to observe, in passing, before 
taking leave of this part of the subject, that a Treaty 
is an instrument which you cannot send to be settled 
in a conveyancer's chambers, nor commit to a knot of 
wrangling attorneys; no, not even to the family solici- 
tor. It is an instrument in the framing of which the 
sensitive and punctilious self-respect of Governments 
and nations has to be consulted, and discussion must 
never be suffered to degenerate into altercation ; in 
which it is often necessary, for the sake of agreement, 
to accept a less finished or more accurate one ; and 
which must be construed liberally and reasonably, 
according to what appears to be the true intention of 
contracting parties. In all this, there is no excuse 
for equivocal expression, and no defence of such am- 
biguities can be founded on it ; but of apparent faults 
of expression it has often been, and often will be, 
the unavoidable cause." * 

These expressions seem to be introduced as an apology 
for some intentional obscurity of language in the pre- 
sent Treaty. We do not so regard the matter. The 
history of the negotiations in this case abundantly shows 
that every word of the Treaty was well weighed by the 

< Lecture on the Treaty of Wttsbington, SB May, 1S72, London 
Times, 29th May. 1912. 

30 
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III. Measure of Damages. 



The responsibility of the British Government having, 
as we think, been established as law and as fact, we shall 
assume also, in what follows, that that responsibility has 
been proved to be co-extensive with the wrong ; that is, 
it is a responsibility for the acts of the Confederate 
cruisers in question to the extent of the provisions of the 
Treaty. 

1 . The next inquiry is of the application of this respon- 
sibility to the facts, and the induction of the amount of 
damages for each specific head of iigury. 

We submit the following roles of judgment in this 
respect : 

(a) When the demand of damage is founded on a tort, 
as distinguished from a contract, severity is to be shown 
towards the wrong-doer, and the losses which the injured 
party has suffered are to be appreciated with liberality, 
for the purpose of indemnification. 

Infractions of contract are to be anticipated, in view of 
the too prevalent carelessness of men in this respect, the 
possibility of which will, therefore, have been foreseen 
and taken into consideration by the other party. 

But when there is violent wrong, it is a fact beyond 
prevision, which of course occasions more perturbation 
and derangement of the affairs of the injured party, and 
which has a character of perversity more grave than that 
involved in the mere non-execution of a contract. Of 
course, reparation should be exacted with more rigor. 
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(6) When the damage claimed is founded on a tort, the 
culpable animus of the wrong-doer const! tutes an elementof 
the question of damage. In such cases the injured party is 
entitled to damages beyond the amount of actual loss, in 
the nature of exemplary or punitive dama^^es. 

The doctrine in this respect as understood in Great 
Britain and the United States, is stated by an American 
author as follows : 

' ' In these actions all circumstances of aggravation go 
** to the jury. 

'* The necessary result of this Rule is, that all the 
" attendant circumstances of aggravation which go to 
*• characterize the wrong complained of, may be given 
'' in evidence ; and so it has been held both in En^and 
" and in this country. Indeed, it may be said that in 
•• cases of tort, where no fixed and uniform rule of 
'* damages can be declared, the functions of the court at 
' ' the trial of the cause are mainly to the reception and 
* ' exclusion of evidence when oflfered either by way of 
** aggravative or mitigation, and to a definition of the 
* • line between direct and consequential damage . * 

On this point there is unanimity of opinion among 
jurists, both of the common law, as in Great Britain and 
the United States, and of the civil law, as in the coun- 
tries of the Roman law in Europe and America.* 

The illustration of this rule, as among private persons, 
also applies to Governments. 

'* In fact," says Mayne, ** if any other rule existed, a 
** man of large fortune might, by a certain outlay, pur- 

* Sedgwick on the Measure of Damages, p. 52B. 

* Sourdat, TraiU de la Rapimiabiliti , torn. I, p. 97 ; Sedgwick on 
Damages, eh. iviii. 
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*' chase the right of being a public tormentor. He 
'' might copy the example of the young Roman noble 
'' mentioned by Gibbon, who used to run along the 
*• Forum, striking every one he met upon the cheek, 
'' while a slave followed with a purse, making a legal 
** tender of the statutory shilling." * 

(c) Distinctions arise in regard to the relation of the 
loss or damage and the act of injury, by reason of which 
reparation is demanded, which require attention, es- 
pecially in view of the question of whether direct or 
indirect damages, which figures in the present case. 

This distinction is raised in various forms of expres- 
sion, the party of whom damages are demanded seeking 
to diminish the amount by alleging that they are conse- 
quential or remote, or indirect or not immediate. 

All damages are claimed as a consequence of the act 
of wrong, and in that sense consequential, and there- 
fore discussion necessarily ensues as to the more or 
less remoteness, or indirectness, or immediateness of 
the consequence. 

(d) But each of these conditions is, of itself, uncertain, 
vague, and sometimes incapable of precision, which has 
led to the endeavour to state the dpctrine with more 
exactness, as calling for the inquiry whether the damage 
complained of is the natural and reasonable result of the 
wrongdoer's acts ; and it is settled that it may be deemed of 
that character if it can be shown to be such a consequence 
as in the ordinary course of things would follow from 
those acts. " 

In truth, every cause has a series of eflFects; or to speak 

1 Mayne ou Damufes, p 14. 
• Ibid., p. 15. 



476 N'ATURB AND ANOINT OF DAMAGES 

more accurately, each effect becomes itself a cause; and 
80 on, from cause to effect, in a longer or shorter series 
of alternations between cause and effect according to the 
particular circumstances. 

{e) If lawgivers and jurists had been able to say tiiat iD 
damages for wrong should stop at the first effect of the 
cause, the definition of the rule would be less Yagoe 
than it is in the common expression ; but even then H 
would be necessary to reflect that the cause does not 
necessarily operate in a single line only, but flrequeatl; 
in several lines : it may operate in diverse directions, 
and produce many immediate and direct effects, as by 
radiation fVom the common centre of the causa cowmi 
like a stone cast into water. 

Of course, the solution of the problem becomes more 
and more difficult in proportion to the multiplicity of these 
different lines of action in which the primitive causes 
operate to produce effects, which are themselves nev 
causes, and all of them the natural, not to say necessary, 
consequences of the one definite act of wrong. 

(/) As a given event may be, and often is, produced by 
a plurality of causes working together, so may a wrong 
be the effect of the action of two or more persons, la 
such case, the injured party has right of redress against 
all and each of the wrong-doers, although neither of 
them may be morally accountable for all the iiy ury, and 
some one of them may have contributed to the iiy ury in 
a comparatively small degree. But it is no defence for 
any of the wrongdoers to say, ** I did but co-operate with 
** others, and that in a comparatively small degree, to 
** inflict the injuries." 

Whether the effect complained of be or not indirectly 
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connected with the cause, whether it be proximate or 
remote, whether the reputed injury be or not the natural 
and logical consequence of the alleged act of wrong, all 
these are in part questions of fact, which cannot be re- 
duced to absolute precision, but of which the competent 
tri bunal must j udge . 

Thus, in the example so much discussed by writers on 
the civil law, suppose that the buildings, cattle, and 
horses of a cultivator are destroyed by the malicious or 
culpable negligence of another, so as to establish the 
right of indemnity against the author of the conflagration, 
how far shall the demand of damages extend ? 

Reparation must at least comprehend all which it costs 
to rebuild the farm buildings, and to procure the same 
number and quality of cattle and horses, and the personal 
inconvenience and derangement caused by the confla- 
gration. 

But the destruction of the buildings and cattle has in- 
terrupted cultivation, and deprived the proprietor of his 
expected crop. Shall this too be included in the indem- 
nity? 

And the interruption of culture, and the losses inci- 
dental thereto, embarrass the proprietor, so that, in the 
course of the expenditure to which he is subjected in the 
purchase of materials of construction and cattle and 
horses, he becomes indebted ; the failure of his crop de- 
prives him of the expected means of payment, his credi- 
tors come upon him and seize and sell whatever he has, 
and thus he becomes ruined and reduced to absolute des- 
titution. 

All these disasters are the manifest consequence and 
effect of the acts of the incendiary. Is the incendiary 
responsible for them all? Or is he only responsible for 
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the valae of the things consumed ? Are the sobsequeot 
losses, which are confessedly the nataral consequences 
of the act of wrong, so remote or indirect as to reliere the 
incendiary of responsibility therefor? 

The law does not require that the damage recoverable 
shall be the necessary effect of the cause, that is, an effect 
impossible to prevent; it does not require that the damage 
recoverable shall be the first effect of the cause, but only 
that the damage shall have efficient cause in the act of 
wrong. 

And the party injured is not to be deprived of redress, 
if he failed to employ extraordinary means to arrest the 
progress of his losses, and diminish their amount, 
provided he took the ordinary steps of prudence to 
that end.^ 

All these, we repeat, are considerations of fact, which 
the competent Tribunal judges according to the circum- 
stances and which do not admit of absolute legal con- 
clusions of law. 

(A) Damages, reparation, indemnity, all these are 
terms to describe the same thing. 

Indemnity includes both lucrum cessans and damnum 
emergens. It includes also moral as well as material da- 
mage. * 

And it involves injury to persons as well as things. 

But,in all cases, the question of the amount of damage 
and its equivalent in pecuniary reparation, becomes one 
of fact for the consideration and the equitable deter- 
mination of the competent Tribunal, as illustrated by the 

* Sour fat, De la RejtponsabUite, torn. I, p 9fi. 
« /ftid.. p. 244. 
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numerous cases, especially at common law, in which re- 
visioQ of sentence is called for on account of erroneous 
verdicts of damage. 

2. We proceed to apply these considerations to the 
several heads of injury to the United States growing out 
of the acts of the Confederate cruisers sub lite, and the 
consequent damages due by Great Britain, discussing 
these points in the order in which they appear in the 
American Case. 

(a) The United States claim indemnity for actual 
properly of the Government in vessels destroyed, and for 
immediate personal injuries to the officers and crews, 
caused by the Confederate cruisers, the responsibility 
for whose acts we have in previous discussion attached 
to Great Britain. 

In our enumeration of the particular facts, we have 
considered the case of each cruiser in respect of which 
we claim ; we have proceeded to connect each of those 
cruisers with the British Government, so as, in our 
opinion, to establish its failure to fulfil the rules of the 
Treaty in regard to the several cruisers ; and we have 
treated fully the question of diligence as to each of these 
cruisers, as required by the Treaty rules. 

(b) The property destroyed consisted, first, of vessels, 
with their apparel, equipment and armament, belonging 
to the Government of the United States. 

Statements in detail of the losses of this class, officially 
certified either by the Secretary of the Treasury or the 
Secretary of the Navy, according as the vessels apper- 
tained to one or the other branch of the public service, 
appear in the Appendix to the American Case. 

There is no question here of indirect or direct damages, 
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« 

notwithstanding some vague suggestions to that effect iu 
the British Ck)iinter-Gase. 

If a ship destroyed at sea is not a case of direct lou, 
then there is no sense in language, and no reason in 
law. 

What amount of damage is due in such a case ? Surely 
the value of the thing destroyed is the minimum of such 
amount, even throwing out of question the element of 
wrong, and looking at it as one of simple negligence. 

How shall the value of the thing destroyed be ascer- 
tained ? We present official certificates of the value, and 
we confidently submit, as between Governments, that 
such official statements are to be received as fact. The 
British Counter-Case undertakes to contradict such official 
certificates by means of opinions of the British Admiralty. 
We reject all such opinions. We refuse to recognise 
them as available in any sense to detract from the au- 
thentic proof contained in the authoritative documents 
offered by the American Government. 

(c) The United States claim indemnity in like manner 
for vessels and other actual property of private citizens of 
the United States destroyed, and for immediate personal 
injuries to the officers and crews, caused by Confederate 
cruisers, the responsibility of whose acts we have, as we 
think, already attached to the British Government. 

The nature of these reclamations is explained in the 
American Case and in the Appendix thereto, especially 
in the seventh volume, and in supplementary documents, 
there will be found detailed statements, made on oath, with 
valuations and other particulars for the information of Ihe 
Tribunal. 

The British Counter-Caj^e undertakes to control the 
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facts thus set forth, and to do so by means of eslitnales 
made by British subjects at the request of the British 
Government. 

The Counsel of the United States respectfully submit 
that the claims of the United States in this behalf, 
vouched as they are, cannot be met by any such coiyec- 
tural estimates as are put in by the British Government. 

The United States, in those documents, have exhibited 
the value of 'the property captured or destroyed, as the 
primary element and lowest measure of damage and of 
consequent reparation. Justice, we conceive, and the 
universal practice of nations, demand thus much at least 
of indemnity for wrong. 

(d) The United States also claim payment of the ex- 
penses incurred by the Government in the pursuit of the 
Confederate cruisers in question ; of which expenses an 
account is given under the authority of the proper De- 
partment of the United States. 

In this case, as in that of public vessels captured, we 
deny that the authentic accounts of the American Govern- 
ment can be controlled, as the British Counter-Case under- 
takes to do, by conjectural estimates of officers of the 
British Government. 

We conceive this damage to come within the most 
rigorous rules of direct damage. 

Indeed, Mr. Gladstone himself, in specifying the con- 
tents of the two classes of damage, direct and indirect, as 
he regards them, places the cost of pursuit in the first 
category.* 

We disregard the suggestion, offered in the Counter- 
Case of the British Government, that the United States arc 

* See Mr. Gladstone's speech, London riiiie#, Feb. 7» 1S72. 
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in fault for not having sooner captured the Alabama and 
Florida, or having failed to capture other cruisers of the 
Confederates. The injured party, as 'we have already 
argued, is not held to take extraordinary measures to 
counteract the wrongful acts of the iqjaring party, but 
only ordinary measures. The evidence in the American 
Case and Counter-Case shows that the United States did 
make great efforts, and a division of forces for suppres- 
sion of the Rebellion, and at large expense, for the pursuit 
of the Confederate cruisers in question ; but if they had 
made none, the omission could not be justly alleged in 
defence by Great Britain. This very, objection on the 
part of the British Government confirms our claim of in- 
demnity in this behalf. If it was the duty of the United 
States to pursue a Confederate cruiser, this duty being 
imposed upon us by the culpable conduct of the British 
Government, surely we have perfect right to call on 
Great Britain to pay the expenses of such pursuit, in 
which we were only protecting ourselves against the 
effects of the delinquencies of the British government. 

The British Counter-C^se argues at some length against 
all claims on the part of the United States on account of 
the Confederate cruisers, even conceding that by failure 
to use due diligence Great Britain shall have incurred 
the culpability contemplated by the Treaty Rules. 

To much of this argument we have already replied, 
either in the statement of general propositions, or in par- 
ticular commentary. We proceed to make other appro- 
priate comments thereon. 

In reading this denial in the British Counter-Case of 
any responsibility on the part of Great Britain, notwith- 
standing there should be established legal responsibility, 
we could not but refloct on what has been admitted in 
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this respect by most intelligent members of Parliament, 
including successive cabinet ministers. 

Mr. Cobden's memorable remarks on this point, while 
the occurrences were passing, are quoted in the Ameri- 
can Case. Werequote only his statement as to actual 
losses by capture as follows : 

'* You have been carrying on hostilities from these 
** shores against the people of the United States, and 
*' have been inflicting an amount of damage on that 
** country greater than would be produced by many 
*' ordinary wars. It is estimated that the loss sustained 
* * by the capture and burning of American vessels has 
** been about 15,000,000 dollars, or nearly £3,000,000 
** sterling. But that is a small part of the injury which 
•* has been inflicted on the American marine." * 

That was in 1864. Several years afterwards, when there 
had been time for reflection, Lord Stanley said : 

'' / have never cmcealed my opinion that the American 
*' claimants, or some of them at least, under the reference 
'* proposed by us, were very likely to make out their case and 
** get their money. To us the money part of the aflTair is 
'* inappreciably small, especially as we have on our side 
*• counter claims, which, if only a small portion of them 
•* hold water, and you can never tell before hand how 
'* these matters will turn out, will reach to a considerable 
* ' amount, and form a by no means unimportant set-ofl" 
,' to the claims preferred against us. But, I think, if 
'' matters were fairly adjusted, even if the decision went 
'' against us, we should not be disposed to grudge the 
** payment. The expense would be quite worth incurring, if 

> Hansard, 3rd Series, vol. CLXXV, p. 496 ; App. to American Case, 
vol. V, p. 509. 
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" only in order to obtain an authoritative decision at h 
'' Ike poUtiou of Neutrals in future wars/* * 

Mr. Forster said, in the stme debflite : 

''They should further consider whether ariMtntion 
*' was the means of settling the matter. Tremendous 
'* injury had been inflicted on American citizens by means 
*' of the attacks upon their ships, and if the present mis- 
'' understanding was not settled upon a principle which 
y would carry with it the feeling and moral sense of both 
** countries, there was reason to fear that whenever we 
** engaged in war we would sufl'er in the same way.'* 

Earl Russell has himself said, in a passage hereinbefore 
quoted from the preface to the edition of his Speeches : 

'* Great Britain might fairly grant a sum equivalent 
*' to the amount of losses sustained by the captures of 
*' the Alabama/* 

Will strict juridical inquiry into the law and facts sus- 
tain these opinions of Lord Stanley, Mr Forster and 
Lord Russell ? We think it will. 

First, the Treaty itself seems to require an award 
of pecuniary reparation. It stipulates that •* In case 
the Tribunal find that Great Britain has failed to ful- 
fil any duty or duties as aforesaid, it may, if it thinks 
proper, proceed to award a sum in gross to be paid by 
Great Britain to the United States for all the claims 
referred to it " (Art. VII). It further stipulates that 
In case the Tribunal finds that Great Britain has failed 
to fulfil any duty or duties as aforesaid, and does 
not award a sum in gross, the High Contracting 
Parties agree that a Board of Assessors shall be ap- 
pointed to ascertain and determine what claims are 
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valid, and what amount or amounts shall be paid by 

Great Britain to the United States, on account of the 

liability arrising from such failure, as to each vessel, 

according to the extent of such liability as decided by 

the Arbitrators. " (Art. X). 

All these expressions, we submit, imply an award of 
substantial damages and satisfaction of all losses growing 
out of the Acts of the Confederate cruisers, provided the 
iinding of the Tribunal, on the question of fulfilment or 
nonfulfllment of duty, be adverse to Great Britain. 

We dismiss, therefore, the question whether or not a 
conviction of guilty conduct is to go without any respon- 
sibility in damages, as argued by the British Counter- 
Case, nor do we perceive any legal force in the arguments, 
which the Counter-Case adduces to this effect. 

The captures, it is said, were made by citizens of the 
United States. Of what avail here is that fact ? Does 
the British Government intend to be understood as main- 
taining that all violations of neutrality on behalf ol 
rebels are taken out of the grasp of the law of nations ? 
Is that to be held as the deliberate thought of Great 
Britain, the mistress of so many millions of discon- 
tented inhabitants of conquered States ? 

Next, it is said that the United States have condoned 
the wrongs done to them by their rebels, and ** that 
** they have been readmitted to their former full par- 
" ticipation in the rights and privileges of the Federal 
** Constitution." 

How does Great Britain know that, what right has 
she to know it, in a matter of treaty obligations between 
the two Governments ? If the consideration is of any 
force whatever, it strikes at the question whether Great 
Britain is responsible to the United States, in case she 
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war against her, as in similar circumstances she asserted 
against the Netherlands. 

We, the United States, holding those rights of war, 
have relinquished them to accept instead the arbitration 
of this Tribunal. And the arbitration substitutes 
correlative legal damages in the place of the right of 
war 

This proposition is unequivocally admitted in the 
Counter-Case as follows: ** Her Majesty's Government 
•* readily admits the general principle that, where an 
" injury has been done by one nation to another, a claim 
*' for some appropriate redress arises, and that it is on all 
*' accounts desirable that this right should be satisfied 
'* by amicable reparation, instead of being enforced by 
** war. All civil society reposes on this principle, or on a 
' ' principle analogous to this ; the society of nations, as 
*' well as that which unites the individual members 
** of each particular commonwealth." * 

The principle being thus admitted, no casuistry can 
serve to prevent its application to the present claims of 
the United States. 

That, as the Counter-Case suggests, the instruments of 
the injury done were the cruisers and their officers and 
crews, is immaterial to the question. Responsibility for the 
acts of those cruisers by the very terms of the Treaty is 
imposed on Great Britain, if she be found in fault accord- 
ing to the agreed Rules. 

If it were otherwise, then no responsibility could ever 
devolve on any Government for breaches of neutrality 
produced by its neglect; for the Government is not in its 
own person the actual cruiser which sinks and burns ; it 

> Pwfee 130. 

31 
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reason. On such premises no Belligerent could be held 
to restitution of a wrongful capture, and no Neutral could 
ever be held responsible toward either Belligerent ; for 
a *' multitude " of secondary facts always enter into every 
discussion ofresponsibility for wrong, and especially for 
wrongs in time of war. The common sense of mankind 
oversteps all such immaterial incidents, and goes direct 
to the prime author of the wrong ; the Government which 
wrongfully did, or wrongfully permitted, the act im- 
pugned, the expedition from her ports of the *' floating 
** fortress," as the Counter-Case properly calls the 
wrong-doing instrument of the guilty Government. 

Claims like the present, says the Counter-Case, have 
rarely been made, and as the British Government thinks, 
never conceded or recognised . 

It might suffice to reply that no such case, on so large 
a scale, has ever occurred, except in the controversy 
between Great Britain and France in 1776, and then Great 
Britain declared war. But the precise question arose and 
was duly adjusted between the United States and Spain. 
And the relations of Governments do not depend on mere 
precedent, but still more on right. 

The Counter-Case deprecatingly doubts whether '* the 
* * greatness of the loss is to be regarded as furnishing 
** the just measure of reparation without regard to the 
** venial character of the default." 

We deny that there is here any actual question of de- 
fault of ** venial character." The defaults charged, and 
as we think, the defaults proved, are grave, serious. 
capital. And we deny that there is any possible question 
of the ** venial character of the defaults," or that the loss 
can be measured by any such consideration. Punish- 
ment by penal laws may be graduated in this way, ac- 
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cordiog to the greater or less degree of guilt ; but indem- 
nity for wrong cannot be : if you destroy my ship, my 
house, or my horse, by culpable carelessness, it is no 
answer to say that you might have been more careless, 
nay, that you might have acted with deliberate malice. 

If there be responsible wrong, whether it be the 
greatest possible wrong, or a degree less than the 
greatest possible, still the indemnity follows as a Inti- 
mate and just consequence. Such, indeed, is the tenor 
of the Treaty, which attaches responsibility to mere 
want of **due diligence," and does not require that 
Great Britain should have been guilty of the utmost con- 
ceivable degree of wilful negligence, which could by 
possibility be committed by any Government. 

(f) The Case of the United States desires the Tribunal 
to award a sum in gross in reparation of the losses com- 
plained of; and the Counsel request this, assuminff the 
Tribunal shall be fully satisfied that the said losses are 
properly proved in detail, and that the sum total thereof, 
as claimed, is due by Great Britain. 

In that contingency the Counsel assume that in- 
terest will be awarded by the Tribunal as an element of 
the damage. We conceive this to be conformable to 
public law, and to be required by paramount considera- 
tions of equity and justice. 

Numerous examples of this occur in matters of inter- 
national valuation and indemnity. 

Thus, on a recent occasion, in the disposition bv Sir 
Edward Thornton, British Minister at Washington, as 
umpire, of a claim on the part of the Unired States against 
Brazil, the umpire decided that the claimants were en- 
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titled to iQterest by the same right which entitled them 
to reparation.* And the interest allowed in this case was 
(45,077 dollars), nearly half of the entire award (100,740 
dollars). 

So in the case of an award of damages by the Emperor 
of Russia in a claim of the United States against Great 
Britain under the Treaty of Ghent, additional damages 
were awarded in the nature of damages from the time 
when the indemnity was due.' In that case Mr. Wirt 
holds that according to the usage of nations, interest is 
due on international transactions. 

In like manner Sir John NichoU, British Commissioner 
in the adjustment of damage between the United States 
and Great Britain under the Jay Treaty, awards interest 
and says : 

'' To reimburse to claimants the original cost of their 
** property, and all the expenses they have actually in- 
'' curred, together with interest on the whole amount, would, 
** I think, be a just and adequate compensation. This, I 
** believe, is the measure of compensation usually made 
** by all belligerent nations for losses, costs and damages 
** occasioned by illegal captures." ' 

(g) If the Arbitrators are not satisfied with the proofs 
presented by the United States, and entertain doubt as 
to the sums to be awarded in each case of private loss 
occasioned by Confederate cruisers, as to which the 
responsibility of the British Government attaches ac- 
cording to the rules of the Treaty, then the Counsel of 

1 Indemnity Case of Ship Canada, U. S. Docts., December 15, 1810, 
D. 153. 
» Opinion of Attorney General of the United States, vol. II, p. 20. 
•"^ Ibid., p. 31. See also Story, ConpicU of Laws, sec. .W. 
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tion, involving great pecuniary loss to the citizens of the 
United States. 

Certain it is, this injury was actual, and a loss ** grow- 
ing out of the acts " of the Confederate cruiser by neces- 
sary relation of cause and effect, and it followed imme- 
diately on the appearance of those cruisers. 

(2) Transfer of the maritime commerce of the United 
States to Great Britain. 

This was a national loss '* growing out of the acts " of 
the cruisers, and having them for its distinct and sole 
cause. 

It was a loss to the United States constituting gain to 
Great Britain. We do not say that she was culpably 
negligent of the obligations of neutrality in order that 
she might thus gain thereby, but we do say that the loss 
to us, and the gain to her, were the necessary and imme- 
diate effect of her negligence in that respect. 

(3) The prolongation of the war of Rebellion in the 
United States. 

The admitted gravity of the injury thus suffered by the 
United States, and the supposed enormous magnitude of 
the sum requisite to indemnify the United States in the 
premises, have caused this head of claim, as stated in the 
American Case, to be conspicuous in the recent discus- 
sions between the two Governments, and to become the 
subject of special commentary on the part of eminent 
publicists and public men in Europe. 

It is the claim which presents itself to the minds of all 
as the ** Indirect Claims " of the United States. 

Whatever we may further have to say regarding the 
distinction of indirect and direct, in the consideration 
either of the general or of the particular question of 
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What M. Pradier Fod6re says in this respect is fully 
justified by all the special discussions of the question in 
the jurisprudence of Great Britain and the United States, 
as well as of other countries of Europe and America. 
The well considered treatise of Mr. Mayne, and the still 
ampler and more complete treatise of Mr. Sedgwick 
contain abundant proof on this point. 

The Counter-Case of the British Government exhibits 
an apt illustration of this point, in arguing that even the 
claims for property actually destroyed by the Alabama 
are indirect claims, and therefore to be rejected by the 
Tribunal. It is not worth while to add to what we have 
already said on that argument. We suppose it assumes 
that negligence is the cause and escape the direct effect, 
so that the captures are the indirect effect; which is 
equivalent to saying that he who by malice or gross ne- 
gligence discharges a loaded gun into a crowd is not 
responsible for the deaths or wounds be inflicts, because 
the injury done is the effect of the action of the ball, 
which is a secondary cause, and not of the act of ne- 
gligence or malice which did but apply a match to 
the gun. 

The Counsel of the United States would not need to 
have recourse to any such subtleties to show that the 
acts of the Confederate cruisers inflicted an injury on the 
United States in contributing to the ppolongation of war, 
and that such injury was a direct injury of Government 
to Government. Nor would it be any answer to say that 
this injury was but a contributing fact among other and 
even greater causes of the damage. 
. iSor would it suffice to reply that the exact amount of 
the damage is difficult to fix. When a traveller is 
injured by reason of want of due diligence on the part of 
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We think we have distinct right of substantial indem- 
nity in this behalf. 

When a nation inflicts a wrong on a nation, is it due 
reparation to pay the price of certain ships destroyed ? 
Surely not, any more than the fine paid by the wealthy 
Roman to repair the insults he inflicted on every person 
he met in the Forum. 

But considerations of large import in the sphere of 
international relations, of which the Government of the 
United States is the rightful judge, forbid their Counsel 
to press for extreme damages on account of the national 
injury thus suifered by the nation itself, through the negli- 
genceof Great Britain. Nevertheless, holding that in view, 
we have maintained in this Argument the plenitude of 
the jurisdiction of the Tribunal, because, in the judg- 
ment of the United States, such is the tenor and intent 
of the Treaty of Washington ; and because they desire 
the judgment of the Tribunal on this particular question, 
for their own guidance in their future relations with 
Great Britain. 

They contend that the question of damages, as whether 
direct or indirect, is a juridical one, not one of the 
Treaty. 

The United States did not insist on the absolute gene- 
rality of scope which distinguishes the Treaty, with un- 
reasonable expectations of having extravagant damages 
awarded by the Tribunal. Their object was a higher 
one, and one more important to them, and, as they con- 
ceived, to Great Britain. 

It is not for their interest to exaggerate the responsi- 
bilities of Neutrals ; but only, in the sense of their ac- 
tion in this respect throughout their whole national life- 
time, to restrain the field of arms and enlarge that of peace, 
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awarded as secondary to the higher consideration of the 
welfare and the honor of the United States. 



We now bring to a close this Argument on behalf of 
the United States, '* showing the points and referring to 
*' the evidence " which we think should lead to an award 
from the Tribunal of reparation and indemnity from Great 
Britain, commensurate with the injuries the United States 
have suffered and the redress they are entitled to 
demand . 

We shall find in recent history no example of two 
powerful nations, with so weighty a matter of difference 
between them, submitting the measure of right and 
wrong, of injury and redress, in the great controversy, 
to any intermediary arbitrament. What their own 
reason and justice did not enable them to concur in ac- 
cepting as a fit solution of the grave dispute, has too often 
been left to work ill will and estrangement between them 
or led to open rupture of their peace. 

The benevolent and sagacious counsels of the two Gov- 
ernments have triumphed over the obstacles and resisted 
the dissuasions which have heretofore proved too strong 
to be overcome, and the success of this great example 
so full of promise of peace and justice among nations, 
now rests with the Tribunal. 

In the wise administration of this elevated and benign 
trust, for the welfare of the world confided to this august 
Tribunal, the Arbitrators will find no surer guide or sup- 
port than a consideration of the ill consequences which 
would follow from a disappointment of the high hopes 
which, on all sides, attend this great experiment. 
So far as the parties to this controversy are concerned, 
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they are equally interested that the award should receive 
the moral acceptance of the people of both nations, as an 
adequate and plenary settlement of the matter of differ- 
ence between them. 

The people of the United Slates have definitely formed 
their opinions as to what the action of Her Majesty's 
Government, now under judgment, was, as matter of 
fact, and as to the magnitude and permanence of the 
injuries which they, their property, and their prosperity, 
have suffered therefrom. They naturally look, therefore, 
with chief interest, to the award of this Tribunal as a 
decision upon the question of the rightfulness of such 
action of Her Majesty's Government, and, by conse- 
quence, of the rightfulness of such action in the future, 
should occasion arise for its imitation by the United 
States or other Powers. 

This principal question having been determined, if 
Great Britain is held responsible for these iiyuries, the 
people of the United States expect a just and reason- 
able measure of compensation for the injuries as thus 
adjudicated, in the sense that belongs to this question 
of compensation, as one between nation and nation. 

The disposition of this controversy by the Tribunal 
upon principles adequate to its profound interest to the 
Parties, and in the observant eyes of other nations, gives 
the best hope to the civilized world of a more general 
adoption of the arbitrament of reason instead of force, in 
the disputes of nations. 

And for the rest, the permanent and immutable prin- 
ciples of Justice are adequate for this, as for every other, 
situation of human affairs ; for this, as for every other. 




CLAIMBD BY THE UNITBD STATKS. 495 

Tribunal instituted in its name and for its maintenance. 
Justice, — ^universal, immutable Justice, — is wholly inde- 
structible by the changing fortunes of States or by the in- 
fluence of all-devouring time, 

'' Casibus haec nullis, nullo delebilis aevo.*' 



In this spirit we humbly submit the whole subject to 
the enlightened judgment of the Tribunal. 

c. cushing, 
Wm. M. Evabts, 
M. R. Waitb. 
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Note A. 



OBSERVATIONS ON CERTAIN SPECIAL CRITICISMS 

IN THE BRITISH COUNTER-CASE, ON THE CASE 

OF THE UNITED STATES. 



I. The British foreign Enlistment Acts. 

On the 8th page of the British Counter-Case, it is said : ** The 
following sentence is given as a quotation from a dispatch 
signed by Earl Russell : ' That the Foreign Enlistment Act, which 
was intended in aid of the duties .... of a neutral nation,* etc. 
What were the words of Earl Russell ? They were these : * That 
the Foreign Enlistment Act, which was intended in aid of the 
duties and rights of a neutral nation can only be applied, etc.* 
The meaning of the sentence is altered by leaving out two of 
the most important words." 

The Counsel of the United States are unable to discover how 
the insertion of the omitted words would increase or decrease, 
modify or affect, the proposition that the Foreign Enlistment Act 
was intended in aid of the duties of a neutral nation as re- 
presented by the United States. 

On the same page of the British Counter-Case, it is further 
said : 

** The report of a Commission appointed in 1867 to consider the 

32 
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conformity to international obligations. Tliey also said that, in 
making those recommendations, they had not felt themselves 
bound to consider whether they were exceeding what could be 
actually required by international law. In other words, they 
said that although it seemed to them that, while the proposed 
recommendations were in harmony with existing international 
obligations, yet they did not found the recommendation on that 
fact, but on its own intrinsic merits. The Arbitrators wi 
judge whether this is not the fair and reasonable construction 
of the language. 



II. American Neutrality in 1793-4. 

It IS said on page 10 of the British Counter-Case, that *' it is 
pleaded that in 1793, during General Washington's Administra- 
tion, the representative of Great Britain in the United States 
pointed out to Mr. Jefferson, who was then Secretary of State, 
acts *' which ivere deemed by Htr Britannic Majesty's Government 
to be breaches of Neutrality done in contravention of the Presi- 
dent's Proclamation of Neutrality,' and he invited the United 
States to take steps for the repression of such acts, and for the 
restoration of the captured prizes," and that ** it appears that 
the United States complied with these requests. It will be seen 
that the representations then made on the part of this country 
to the United States were founded on the character of the acts 
themselves, which were deemed by the British Government to 
be breaches of neutrality, and not upon the fact that they were 
prohibited by the President's Proclamation." 

The letter from Mr. Hammond to Mr. Jefferson, which will 
be found on pages 240-41 (N® 6) of the 5th volume of the British 
Appendix is the best reply to this averment. The Minister of 
Her Britannic Majesty says to the American Secretary of State 
that he '' does not doom it necessary to enter into any reasoning 
upon these facts, as he conceives them to be breaches of that 
neutrality which the United States profess to observe, ajid di ect 
contraventions of the Proclamation which the Pre>id£nt issatd on 
thei2nd of last month.'* The United States submit that this letter 
is a complete justitication of this allegation in their case which 
is contested by Her Majesty's Government. 

Again on page 29 of the British Gounter^ase, referring tD the' 
commission appointed under the 7th article of *' Jay's Treaty/ 
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to asrortuln the amount to be paid to Great Britain by theUmt< 
States, it is said : 

** Three leading decisions pronounced by them will be found 
the Appendix to this Counter-Case. By these decisions itw; 
ruled : 

*' I. That according to the true construction of article MI. ^ 
the Treaty, coupled with Mr. Jirffer$on's letter^ no claim could 1 
made on acc:)unt of a capture made before the 5th of June, 179 

** Hence, compensation was refused in the case of a Britif 
vessel which had been captured, on the 8th of May, by the Sam 
Culottes, a privateer fitted out at Charleston, and had been opei 
ly brouglit by her captors into the port of Philadelphia. 

'* i>. That no compensation would be made by vessels illegal! 
rttted out within the jurisdiction of the United States, unless tl 
prizes had been subsequently brought into an American per 
The owners, therefore, of a vessel which the captors had da 
troyed at sea, were entitled to no compensation. 

'* 3. That where the prize has been brought in, no compens; 
tion could be claimed, if the claimant had not taken proceedinj 
in a District Court of Admiralty, and proved his case there bysn 
llcienttestimony, orif there had been any negligence, or any deh 
in instituting, or carrying on such proceedings, or in enforcii 
a judgment, if obtained. 

** And it is said, on page 31, referring to what had been said 1 
the United States, in this Case concerning this precedent : ' R 
Majosty's (loviM'nmont deems itself entitled to ask whether the 
are correct representations of the facts stated in the foregoii 
pajr<*s.**' 

The first point referred to in the Counter-Case of Her Majestv 
Government is, it will be perceived, an adjudication by tl 
Tribunal as to the extent of its jurisdiction, %,f, that it did n 
extend to c:ises arising before the 5th day of June, 17^)3. Tl 
United States did not suppose that this point would he que 
tioned by Her Majesty's Government. They are at a l(»ss 
understand exactly what is intended by Her Majesty's (loveri 
mentin its nMiiarks in respect to this point. The United States, 
their ease (on i)a<re 129), say that Mr. Hammond was infonue 
on the oth of .lime, 1793, that ''av to resfring the p f'zestt eon 
not he done;" and on page 130, it is said that the Uniteil Stat 
G nermncnt also determined, at that time, as to the rittir 
ont of j)rivatei?rs, that '' it was its duty to repress them i 
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future^'' and *' to restore prizes that might be captured," etc., 
*' or if unable to restore them to make compensation for them." 

The reasons for this distinction drawn between acts com* 
milted before, a;id those committed after, June 5th, 1793, were 
fully and fairly stated by Lord Tenterden in his memorandum 
which is to be found in the 3rd volume of the British Appendix, 
and the United States had supposed that no historical fact was 
better settled than that the British Government at that time and 
ever since had acquiesced in the propriety and the justice of the 
distinction drawn by General Washington. 

When the United States made their statement now challenged, 
although they took the precaution to indicate that it referred 
to captures made after Juue 5, 1793, they might have assumed 
that it would have been so construed without that precaution. 

The second proposition, on the 29th page of the British Goun- 
terOase, is to be taken in connection with the other controlling 
and limiting remarks in the statement of the Commissioner who 
rendered the decision. 

There was in the Case no allegation of permission or neglect 
by the Government of the United States as to the arming of the 
French cruiser. The Commissioner said : 

*^ The Counsel for the claimant seemed to suppose that the 
obligation to compensate arose from the circumstance of the 
privateer having been originally armed in the United States. 
But as there is not the smallest evidence to induce a belief that in 
this or in any other case the Government permitted, or in any 
degree connived at, such arming, or failed to use all the means 
in their power to prevent such equipment, there is no ground to 
support a charge on the fact that the armament originated in 
their ports." 

In view of the fact that this very material qualification of tho 
doctrines laid down in the case of the Jamaica is excluded from 
the British Counter-Case, the United States think they are jus- 
tified in repeating as to the statements in the British Counter- 
Case, tlie question there propounded by Her Afajesty's Govern- 
ment, whether these arc correct representations of the facts. 

As to the third proposition, on the 29th page of the British 
Counter-Case, the United States refer to the opinion in the case 
of tlie Elizabeth (Britisli Appendix, volume V, pp. 319-328), 
upon which it is said to bo foun<led, which in the opinion of 
the United Stat(»s forms no adequate or just foundation for tlie 
assertion tliat it was tlK^re decided that no compensation could 1m» 



/ 



NOTE A. 503 

The first fact that will strike the Tribunal, is that inthisstate- 
ment assailing the fairness of the analysis of this letter which 
is given by the United States, the extract at the close of the 
United States analysis, is not to be found. In fact, the British 
Counter-Case omits tlie following paragraphs of Mr. de Serra's 
letter, which, in the judgment of the United States, are the para- 
graphs the most essential in this controversy. 

** The executive, having honorably exerted the powers with 
which your Constitution invests him, and the evil he wished 
to stop being found too refractory, it would be mere and 
fruitless importunity if I continued with individual complaints 
except by positive orders. This Government is the only 
proper judge of what constitutional depositions or arrange- 
ments may be established for the enforcement of the laws, 
and he alone has the means of obtaining them, which are con- 
stitutionally shut to any foreign minister. I trust in the 
wisdom and justice of this Government that he will find the 
proper means of putting an end to this monstrous infidel con- 
spiracy, so heterogeneous to the very nature of the United 
States. 

" Before such convenient means are established, the efforts of 
a Portuguese minister on this subject (the only one of impor- 
tance at present between the two nations), are of little profit to 
the interests of his sovereign. Relying confidently on the suc- 
cessful efforts of the Government to bring forth such a desirable 
order of things, I choose this moment to pay a visit to Brazil, 
where 1 am authorized by His Majesty to go. My age and my 
private affairs do not allow much delay in making use oi this 
permission, and I intend to profit by the first proper occasion 
that may offer." (British Appendix, volume HI, page 155;. 

The United States submit to the Arbitrators that the letter of 
Mr. de Serra, when completed by adding the passage omitted 
in the British Counter-Case, justifies the statement made in their 
Case. 

1. It refers to ivpi-esentation made ** during more than two 
years " previously. This reftn'ence to what had already been 
noticed in the analysis in the American (]as(» it was not neces- 
sary ti» repeat. 

2. It makes an averment as to twenty six ships armed in one 
city, and as to thr(M» armed sliips which were said to be in that 
port the pi-<»vious Wt^j'k. This averment is^iven in the American 
Case in Mr. de ScM-ra's omii lan^n.i;^e. 
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3. It says that Mr. de Serra will not tire Mr. Adams with the 
numerous instances of the facts, but he gives a reason for this 
which is omitted in the British Counter-Case, namely, that while 
he is sick of receiving communications of Portuguese property 
stolen, he recognizes that the Government of the United States 
has been sincere in its desire to suppress what he complained of, 
and has exerted itself as much as it could to that end. 

4. The United States cannot be said to have represented 
Mr. de Serra as attaching little or no importance to the matter. 
'* Whai ihey actually said was, " he adds, as t/ attaching little or 
no importance to the matter, ** relying confidently on the succej- 
ful etl'orts of this Government, I choose this moment to pay a visit 
to Brazil,** and they submit that he certainly did not do what it 
said in the British Case that he did do, *' Explain why he cho3« 
to leave his post at that particular time, namely, that until, bj 
the amendment of the law or otherwise, the proper means 
should be found for putting an end to this ' monstrous con- 
spiracy.* he found by experience that complaints were useless 
and should refrain from continuing to present them withoo 
positive orders." 

IV. Nassau in December, 1861, and January, 1862. 

On page 61 of the British Counter-Case, it is said; 

*' It may, however, be convenient, since the Government of th 
United States has changed Earl Russell with having neglected t 
make inquiry and contented himself with announcing *a coi 
dition of affairs at Nassau' which was ' imaginary ' to state whj 
was actually done by Earl Russell upon the receipt of Mr. Adam 
representation, what had been previously done, and what wei 
the facts existing at the time." 

The allegation that ** the United States have charged Earl Russe 
with having neglected to make inquiry, and contented himse 
with announcing a condition of affairs at Nassau which vn 
imaginary," is itself an imagination. The United States did m 
deny that Earl Russell made an inquiry. They said that hs 
Earl Russell seriously inquired into the complaints < 
Mr. Adams, a state of facts would have been disclosed entire! 
at variance with the report which Earl Russell, on the 8th di 
of January, 1802, sent to Mr. Adams as a correct statement < 
what was taking place at Nassau, and that that statement w; 
imaginary. Thn facts which are shown prove this. Mr. Adam 
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EXTRACTS FROM VARIOUS DEBATES IN THE PARLIAMENT 
OF GREAT BRITAIN REFERRED TO IN THE FOREGOING 

ARGUMENT. 



I. The Foreign Enlistment Act of July 3d, 1819. 



Debates in Parliament on the passage of. 

In the House of Commons, 15th May, 3d, 10th, llth and 21st 
June, 1819. (See Hansard's Parliamentary Debates, first series, 
vol. XL, pp. 362-374, pp. 867-909, pp. 1084-1117, pp. 1118-11:^, 
pp. 1232-1285). 

In the House of Lords, 28th June, 1819. (See ibid., pp. 1317- 
1416). 

On May 13th, 1819, the Attorney General moved for leave to 
bring in a Bill to prevent enlistments and equipments of vessels 
for foreign service. He said : 

'* He wished merely to give this country the right which 
every legitimate country should have, to prevent its subjects 
from breaking the neutrality existing towards acknowledged 
States, and those assuming the power of any States. It was in 
the power of any State to prevent its subjects from breaking thf 
ncnitrality professed by the Government, and they were not to 
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que^tioDS were negatived, whether the pi-oposed measure w»s 
which it was lit to adopt." (P. 1104). 

He said further : 

'■ Was there, he would ask, anything tncompatihle with 
spirit of liberty in enabling a government to lay such a reslr 
on the action of its own subjects as mi^ht insure the obserra 
of perfect neutrality towards two belligerents, if there ^ 
hi)w happened it that the hon. and learned gentleman appro 
so opdially of the proclamation of 1817 T In that proclamati 
which was the only public act of the British Government on 
subject, a spirit of strict impartiality had been exhibited. 
templating the character of that proclamation, what right I 
any man to infer that the feelings and opinions of GoTepnm. 
had undergone a change on the subject." (p. iiM). 

He said further: 

" It surely could not be forgotten that in 1794 this coun 
complained of varioui breaches of Deutralltj (though mndi 
feriop in degree to those now under con side ratio a) comtnitl 
on the part of subjects of the United States of America. Wl 
was the conduct of that nation in consequence ? Did it resent I 
complaint as an infringement of its independence ? Did it refi 
to take such steps as would insure the immediate observai 
of neutrality! Neither. Id 17K, immediately after the applii 
tion from the British Government, the legislature of the Unit 
States passed an act prohibiting, under heavy penalties, the i 
gafremont of American citizens in the armies of any belligen 
power. Was that the only instance of the kind? It was! 
last year that the United States passed an act, by which the : 
of 1705 was confirmed in every respect, again prohibilin" t 
engagement of theircitizensin theservice of any foreign powt 
and pointing distinctly to the service of Spain, or the Sou 
American provinces." (P. 1103)- 

Ho said further : 

" If a foreigner should chance to come into any of our por 
and see all this mighty armament equipping for foreign servit 
he would naturally ask, ' With what nation are you at war 
Tho answer would be, ' with none." 

" ' For what purpose, then,' he would say, ' are these troo 
levied, and by whom ?' The reply of course must be ' Tliev a 
not Invicd by fiovernment; nor is it known for what servi 
they are intended : but, be the service what it may, Governme 
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to determine whether they would continue neutral, or assum< 
a belligerent attitude — that they had the power of preventiiii 
their subjects from becoming belligerent, if they pleased to ex 
ert it. In the next place, it was fully admitted, that the GoTem 
ment of this country possessed that right, which was essentia 
to its safety and sovereignty." (P. 1233). 

Mr. Robert Grant, supporting the Bill, said : 

•* Why, sir, what sort of neutrality is this, which, while il 
operates only as a more subtle sword of annoyance against the 
passive party, throws an impenetrable aegis over the assailantl 
A neutrality which completely protects the aggressions of th« 
power who has stipulated to observe it, while it leaves the powei 
to whom the stipulation has been given, only tenfold mow 
exposed and defenceless. Let the matter next be tried on a 
somewhat broader ground. Every government, in its foreign 
relations, was the representative of the nation to which it be- 
longed, and it was of the highest importance to the peace ol 
nations, that government should be so considered. Nations 
announced their intentions to each other through the medium of 
their rulers. Hence every State knew where to look to expres- 
sions of the will of foreign nations, — where to learn whether 
war or peace was intended, — where to demand redress for 
injuries, and where to visit injuries unredressed. But all this 
system was inverted and thrown into confusion, if the govern- 
ment might act in one way and the nation in another. All this 
system was at an end if, while we were professedly at peace 
with Spain, she was to be attacked by a large army of military 
adventurers from our own shores,— a sort of ex Irn -national 
body — utterly irresponsible — utterly invulnerable, except in their 
own persons — for whose acts no redress could be demanded 
of the British Government — who might burn, pillage, and de- 
stroy, then find a safe asylum in their own country, and leave 
us to say, * We have performed our engagements — we have hon- 
orably maintained our neutral character.'" (P. 1?43). 

He said further: 

** It was, besides, to be remembered, that an exact precedent 
for the present measure was supplied by the act to which the 
hon. gentleman opposite (Mr. Scarlett) had referred ; the act for 
preventing the exportation of arms and ammunition without the 
royal license. There, as here, the Crown possessed a preroga- 
tive by the common law, and there, as here, you added facilities 
for the exercise of that prerogative by statute." (p. 1250). 
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might be punished accordingly. But this was all that a h 
llgorent State could ask. It could not demand from the 
vereign a change in the municipal laws of his dominions, oi 
modification of them, to suit its convenience. The noble E 
had said : * Look to the United States, and see what they ha 
done ; * but he had not adverted to the difference between t 
power of the executive in this country and the American unic 
The President of the United States had not the power like 1 
Sovereign of England, of making peace and war; and, therefoi 
as the executive had not the right of enforcing peace, a forei; 
State had the right of demanding a law from the legislature 
prevent war. The example of the United States was, therefoi 
no precedent for us, where the prerogative already possess' 
the right which a particular law was there requisite to confei 
(P. 1391). 
The B'll on this day went through the Committee. 



II. Lord Althorp's Motion for the Repeal of the fareii 

Enlistment Bill. 

Debate in the House of Commons, on the 16th day of Apri 
1823 (See Hansard's Parliamentary Debates, second series, vol. vii 
pp. 1011M(^9). 

Mr. Canning, opposing the motion, said: 

** Sir, the act is divided into two plain and distinct parts 
the one prohibiting British subjects from entering into the nirli 
tary **ervico of belligerent States; the other forbidding the 
fitting out of privateers for the service of those States, in Bri- 
tish ports with British means and money, or which are to be 
manned with British seamen." (P. 1052). 

He said further : 

** If I wished for a guide in a system of neutrality, I should 
take that laid down by America in the days of the Presidency of 
Washington, and the secretaryship of Jefferson. In 1793, com- 
plaints were made to the American Government, that French 
ships were allowed to lit out and arm in American ports, for the 
purpose of attacking British vessels, in direct opposition to the 
laws of neutrality. Immediately upon this representation, the 
American Government held, that such a fitting out was contrary 
to the laws of neutrality; and orders were issued, prohibiting 
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Portugal ; and that at the period above named the said Que 
was residing in this country, and had been received by His }A 
Jesty with the accustomed honours of her Royal rank. 

** That on the said 12th of December, the Island of Tercelra, pi 
of the dominions of the Queen of Portugal, was governed by ai 
thorities, civil and legal, in allegiance to Her Migesty. 

** That on the said 12th of December, instructions were give 
by the Lords Commissioners of the Admiralty, stating that a coi 
siderable number of Portuguese soldiers, and other foreigner 
were about to sail in transports from Plymouth to Falmouth, ao 
it is supposed they intend making an attack on Terceira, or oth< 
of the Western Isles ; and His Majesty having been pleased 1 
command that a naval force should be immediately desfMitchedl 
interrupt any such attempt, you are hereby required and di 
rected to take ship and sloop named in the margin under yon 
command, and to proceed with all practical expedition to Tei 
ceira ; and having ascertained that you have succeeded in reacl 
ing that Island before the transports alluded to, you will remai 
yourself at Ongra or Praia, or cruising close to the island in th 
most advisable position for intercepting any vessels arriving o 
it, and you will detach the other ships as you shall deem het 
for preventing the aforesaid force f^om reaching any of theothe 
islands. 

*' That on the arrival of the naval force sent to Terceira, i 
pursuance of these instructions, the commanding officer foan 
that island in possession of, and governed by, the authoritie 
above mentioned. 

** That in the beginning of January, 1829, a number of Portu 
guese subjects or soldiers of her said Majesty, voluntarily lei 
this country, with a view of repairing to the said island, and tha 
their departure and destination were known to His Majesty' 
Government ; that they appear to have embarked and sailed i 
unarmed merchant ships, to have been unaccompanied by an 
naval force, and themselves without any arms or ammunitio 
of war. 

^' That these unarmed merchant ships and passengers werepn 
vented by His Majesty's naval forces, sent for the purpose, froi 
entering the harbor of Porto Praia; and that after they ha 

been fired into, and blood had been spilled, they were compelle( 
under threat of the further use of force, again to proceed to sej 
and warned to quit the neighbourhood of Terceira and the rei 
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of the Azores, but that they might proceed wherever elS3 they 
might think proper. 

** That the use of force in intercepting these unarmed vessels, 
and preventing them anchoring and landing their passengers in 
the harbor of Porto Praia, was a violation of the sovereignty of 
the State to which the Island of Terceira belonged; and that the 
further interference to compel those merchant ships or trans- 
ports to quit the neighborhood of the Azores, was an assumption 
of jurisdiction upon the high seas, neither justified by the 
necessity of the case, nor sanctioned by the general law of 
nations." (Pp. 126, 127). 

During the debate Mr. Secretary Peel, speaking against the 
resolutions, said : 

** The next question for consideration was, the character of 
the expedition, and his right hon. friend contended, that, going 
unarmed from our shores, the refugees were not to be consi- 
dered as a military body, and that their conduct was no breach 
of our neutrality. Was it then to be contended, that no expedi- 
tion was a military expedition except the troops had their arms 
on board the same vessels with them? If they were on board 
one vessel, and their arms in another, did that make any diffe- 
rence? Was such a pretence to be tolerated by that common 
sense to which the hon. baronet had appealed.** (P. 108). 

He said further : 

** Arms were already provided for them at Terceira; the men 
were proceeding thither for the purpose of using the arms, and 
no person could for one moment doubt what was the real nature 
and character of the expedition.'* (P. 198.) 

He said further : *' It was not necessary, he believed, further 
to discuss the question, whether the expedition were or not a 
breach of our neutrality ; and conceiving that it was, the next 
question which required to be settled was, whether or not we 
were justified, after the expedition had left our ports, in pre- 
venting it from reaching the place of its destination. On that 
point, he thought, a complete answer to the statement of his 
right hon. friend who opened the debate, had been given by 
his right hon. friend who sat near him. The Portuguese refu- 
gees and their leaders had throughout been guilty of the gros- 
sest deception towards the British Government. It had been such 
as justly to subject them to the treatment they had received.* 
(P. 200). 

He said further : ** Were the Government of this country to 
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allow itself to be deceived in the way these refugees had de- 
ceived it, the ports of England would be selected by all the 
discontented people of Europe to fit out and prepare exx>editiOD9 
against their governments; or even expeditions to plunder and 
devastate other countries. It might be true, that we had no 
right to punish the Portuguese for their fraud, but we had 
a right to prevent them profiting by their fraud, particularly 
when doing what might have involved us ia a contest with 
another power on account of the breach of our neutrality com- 
mitted by these people." (P. 200). 

He said further : 

*^ Neutrals shall not suffer themselves or their possessions to 
be made instrumental in doing injury to other nations. There 
is no law of nature or of nations — no obligation of justice — 
which condemn us to be the dupes of those who would lead us 
into such wrong. That was the doctrine he would apply to the 
present case — we were not to be made the dupes of these people, 
to commit wrong against another power. But the consequences, 
he believed, of such proceedings, did we permit them, would be 
fatal to ourselves. If we supported, or allowed fraud, we should 
have no remedy but to submit to it when our own rights were 
in question. If we allowed one hostile expedition to be prepared 
within our territory, ten years would not elapse — ^to use the re- 
markable words of Mr. Canning, in the debate on the Alien Bill— 
* before this country will be made the workshop of intrigue, and 
the arsenal of every malcontent faction in Europe.' Placed, as 
this country is, on the confines of the old world and the new, 
possessing such facilities in her manufactures, and in her natural 
advantages, and, above all, in her free institutions, for the pur- 
poses of hostility — it becomes her to watch with the narrowest 
scrutiny that the facilities she affords are not abused to her own 
injury." (P. 201). 

He said further : 

*' He remembered that when he was sitting by the side ol' 
Mr. Canning, as his colleague in office, that it was stated by that 
right hon. gentleman, shortly before the Alien Act was brought 
forward, and when Ministers were considering of the propriety 
of abandoning it altogether, that information had been obtained, 
and he knew it to be correct, that the Spanish constitutionalists— 
the martyrs to liberty, as the hon. baronet called them — had 
resolved to foment internal disorders in the dominions of Spain. 
Mr. Canning stated in the House, that he did not allow a day to 
elapse, after learning this fact, without notifying to the persons 
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carrying on thJS3 intrigues, that *the Government would not 
allow them to desecrate the asylum they had chosen for their 
protection,* and at the same time, he gave information to the 
Oovernor of the Spanish province threatened by these machi- 
nations, of what was going on. Mr. Canning said, that it was 
ridiculous to suppose that if we authorized such aline of conduct, 
we should not have to pay the penalties of hostility. For the 
interest and peace of this country — not less than for the interest 
and peace of other countries — he enforced on all those who 
resided here the strictest neutrality. ' God knew,' he said, ' when 
we should see the end of the prevailing agitation — when the 
struggle of opinions would terminate; and no man could wish for 
it more than he did; but ho claimod these Bills in order that we 
might not be fooled, gulled, bullied, cheated, or deceived, into 
hostilities, into which we never Intended to enter.'" (P. 201). 

He said further : 

*' As long as England remained at peace, she might be an 
asylum to the unfortunate, a refuge to the distressed, and a 
retreat to those who were weary and heavily laden, where they 
might lay down their burthen and be at rest. But to maintain 
our independence, to preserve the power of being this place of 
refuge, it was necessary, to use the words of Mr. Canning, that 
*we should not be fooled, gulled, bullied, cheated, or deceived, 
into hostilities ;' and in order to prevent such a result, he hoped 
the House would join with him in rejecting the resolutions which 
had been proposed, and which were neither more nor less than 
a severe censure on the conduct of those who had prevented 
England from being cheated into hostilities." (P. 202). 

Mr. Huskisson, speaking in favour of the resolution, sail : 

*' But having evaded our laws, we had no right to punish 
them ; we might have some authority over them as long as they 
were within our jurisdiction, but the complaint made against 
them proved that they had escaped beyond the limits which the 
laws of nations recogniz3d as the limits of our power." (P. 
208). 

When the House divided there appeared, for the motion, 78 ; 
against it, 191 ; majority, 113. (P. 213). 

VI. — The Foreign Enlistment Act of August 9/A, 1870. 

Debates in Parliament on the passage in the House of Com- 
mons, 1st, 3rd, 4th and 5th August, 1870. (Sec Hansard's Par- 
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liamentary Debates, third series, vol. GGIII, pp. Id6&-1381, ^. 
1502-1513, pp. 1550-1556, p. 1592). 
In the House of Commons, 8th August, 1870. (See iM., pp. 

1076-1680). 
On 1st August, 1870, on the order for the second reading of 

the Bill. 
The Attorney General Sir R. P. Collier said : 

** I think, however, the House will agree that, upon the breik- 
ingout of this unexpected and most calamitons war. Her Ma- 
jesty's Government would have been very much to blame if 
they had delayed for a single day to introduce this measure.** 
(P. 1367). 

He said further: 

** I now come to deal with the question of the equipment and 
tltting out of vessels, with respect to which there has been so 
much litigation. To this section of the old Act, a Very impor- 
tant addition has been suggested by the Commissioners, to the 
effect that it should apply not merely to the arming and equip- 
ping, but to the building of a ship. That recommendation was 
made by all the Commissioners, with the exception of my ho- 
nourable and learned friend the member for Oxford (Mr. Vernon 
Harcourt), for whose authority I have the greatest respect, al- 
though I think that he, in the present instance, was wrong, and 
that the majority of the Commissioners were right. If such a 
provision were contained in the existing Act, the Alabama coold 
not have escaped, and the Alexandra must have been condemned. 
It obviously is very unsatisfactory for a Government to be aware 
that a vessel is being built for a belligerent, to know her des- 
tination, to have to wait day after day till she is completed, and 
then one line morning to tind that she is gone. Now, that has 
more than once occurred, and it is desirable that it should not 
occur again. There is also a provision in this section which 
touches the case of the mere despatch of a vessel, and a clause 
containing a provision to the effect that if it is shown that a 
vessel has been ordered to be built for a belligerent, and is sup- 
plied to that belligerent and used for warlike purposes, that 
shall be held to be prima facie evidence that she was built for 
the warlike service of the belligerent, unless the innocent des- 
tination of the vessel can be established. In a provision of that 
kind, there is, I apprehend, no hardship." (P. 1368). 

He said further: 

**I have now to call attention to a very important power whicli 
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mond (Sir Roundell Palmer), and by the Vice President of ttw 
Council, both of whom were members of the G9mmis8ioD, that 
the opinion of that body was, thai ^what was required was, to 
extend and enlarge the preventive power of the law rather than 
to aggravate its punitive provisions. There were two objects— 
to prevent the otfence, and to punish it when committed. The 
use of punishment was small save so far as it would act as a 
deterrent." (P. 1374). 
lie said further : 

'* He regretted that the punitve clauses, which, in certain 
states of public feeling, could not be carried out, bad been 
multiplied, and that the strength of the Bill had not been thrown 
in to the preventive clauses." (P. 1375). 

He said further : 

'* The Attorney General had stated that it i^as his intention to 
strike out clause 11, which was intended to prevent the hospita- 
lity of their ports being extended to vessels that had illegally 
left that country, on the ground that he thought its object woold 
be better carried out by means of a regulation to be enforced by 
the Executive. He (Mr. Vernon Harcourt) entirely agreed with 
the necessity that existed for the enforcement of some sach 
regulation, because he believed that had the Alabama been 
excluded from our ports after she had escaped from this country, 
the difticulties that had arisen between this country and 
America, in reference to that vessel, would have been avoided.*' 
(P. 1378). 

Mr. Rathbone, supporting the Bill, said : 

** In the name of the mercantile community, he thanked the 
Government for introducing this Bill, which only carried out the 
policy which the shipowners of Liverpool pressed on the Govern- 
ment of the day very soon after the escape of the Alabama.*" 
(P. 1380). 

Viscount Bury said : 

** He could not agree with the hon. member (Mr. Bourke) in 
regarding this as an inopportune moment for bringing forward 
this Bill. The fact that war was raging on the Continent was 
no reason for not amending our municipal law in points where 
this was notoriously defective. It was ridiculous to say that a 
builder did not know that the vessel he was building was for 
war purposes; and it was a less evil that the ship building in- 
terest should suffer a little, than that the whole nation should 
bo involved in difllculties.*' (P. 1381). 
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made a recomineudatiou to the effect of this clause, they did nc 
intend that it should be embodied in an Act of Parliament, bo 
that it should be carried out under the Queen*s Regulations. Th 
Governor of a colony would, under this clause have to determin 
whether a ship entering his ports was illegally fitted out or not 
and this was enough to show the object the Commissioners hau 
in view could not be carried out by an Act of Parliament. I 
was intended, instead, to advise colonial Governors of the es- 
cape of any illegally-fitted vessel." 

Clause struck out. (P. 1555). 

Mr. Candiish said : '' He wished to call attention to Clause 21. 
It provided that any Custom House of ficer might detain a suspect- 
ed ship, so that the power would be vested in a Tide-waiter, who 
received, perhaps, ISs, a week. This was an extraordinari 
power to vest in such hands, and he would propose that the 
power should be only exercised by the chief officer of Customs 
in any port of the United Kingdom. The hon. member conclade<J 
by moving his Amendment." (P. 1555). 

Amendment proposed, in page 8, line 7, *' to leave out th< 
word ' any,' and insert the words 'the chief" (Mr. Candiish 
instead thereof. (P. 1556.) 

Mr. Alderman Lusk said, ** He questioned the propriety oi 
giving so much power to Custom House officers of the lowei 
class, as was proposed by this Bill to confer on them." 

The Attorney General, Sir R. P. Collier, said, ** Those officers 
of Customs were, in fact, the police of ports and harbors. N< 
more power was conferred on them by the Bill, than was already 
exercised by every parish constable throughout the kingdom 
If the power of acting under the Bill were confined to the Chie 
Officer of Customs, as was proposed, it might happen tha 
in a case of emergency that officer would be absent, and seriou 
inconvenience would be the result. The principle of the claus* 
was in operation in the Merchant Shipping Act and in all th 
Prize Acts. He quite admitted that the issue was more impor 
tant than any that could be raised on the Merchant Shipping Ad 
but it was because it was more important that greater restrict 
tions should be used. The great thing was to prevent th 
departure from our ports of any ships of the Alabama charade^. 

** Question. That the word 'any' stand part of the Bill " pi 
and agreed to. kmendmeni negatived. (P. 1550). 

On the 8th of August, 1870, the House of Lords being in Con 
mittof? on the Bill, Visc.>unt Halifax said: 
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'* He had refraiDed from entering into any explanation of the 
object and provisions of the Bill on occasion of the second read- 
ing, on account of the small attendance which could be expected 
at a Saturday sitting, but he would do so very shortly. The 
Bill repealed the existing law, re-enacting it with such improve- 
ments as experience had shown to be desirable. It prohibits 
subjects of Her Majesty, without license from the Crown, from 
taking any part in hostilities between two countries with which 
Her Majesty was on friendly terms. He need not adduce argu- 
ments to show how unjustifiable and monstrous it would be for 
British subjects to take part in hostilities, when the avowed 
policy of the Government was that of perfect neutrality ; but it 
was a question not of international, but of municipal law — not 
between this country and foreign countries, but between the 
Grown and the subjects of the Crown. A similar law existed in 
the United States, while, on the Continent, Governments were 
able to prevent their subjects from violating neutrality. The 
principal objects of the Bill were to prohibit any subject from 
enlisting or inducing others to enlist in the service of a belli- 
gerent power, and from fitting out, equipping, or arming any 
vessel for such service. During the American war, the powers 
of the Government in this matter were found to be insufficient. 
In the case of the Alabama, that vessel left this country before 
the order of the Government, issued as soon as they had suffi- 
cient evidence before them, reached the port, she left our port 
as an unarmed ship, and only received her armament at sea, 
beyond our jurisdiction, so that no blame could attach to the 
Government ; and in the case of the Alexandra and of the rams, 
proceedings before legal tribunals resulted in a proof that the 
Government had not sufficient power in the matter. They were, 
therefore, glad to buy the rams in order to avoid any difficulty. 
This defect would be removed by the present Bill, which was 
based on the Report of a Commission presided over by the 
late Lord Cran worth, and composed of other distinguished 
men." (Pp. 1678, 1679). 

He said further : 

** The measure gave power to the Secretary of State to detain 
a suspected ship; as also to local officers at the ports, who would 
report to the Secretary of State, so as to cast on him full res- 
ponsibility. It embodied all the recommendations of the report, 
with the exception of that relating to the reception of vessels 
into British ports, and this object could be accomplished by 
Orders in Council." (P. 1679). 



Lord Redesdale "thought tha late introdaction of lliis 
vas excusable, as tbe exigency which called for It had only j 
irisen." (P. 1680). 



v. The Treaty of Washington. 



In proposing a question in regard to the " Alabama aaim 
in the House of Lords, May 12th, 1871. (See Hansard's Pari 
mentary Debates, Third Series, pp. 69&-701). 

Lord Redesdale said : 

" The Southern States built and fitted out the Alabama. Tli 
ordered and paid for the ship. Their agents took her out of t 
Mersey, and equipped her in a foreign port, and the injory 
the trade of the North was committed by their officers and I 
crews under their command." (P. 698). 

On moving an address to Her Majesty in regard to the Trei 
of Washington on the 12th of June, 1871, in the House of Lor 
(See Hansard's Parliamentary Debates, Third Series, toI. CC 
pp. 1823-190U. 

Earl Russell said : 

" These were my words, in December 1862 : 

" With regard to tbe claim for compensation now put forw: 
by the United States Oovemment, it is, 1 regret to g 
notorious that the Queen's Proclamation, of the 13tb of May, If 
enjoining neutrality in the unfortunate civil contest in No 
America, has in several instances been practically set at naa 
by parties in this country. 

" Thitt, at all events, was a fair principle on which to p 
cced, and the cause came to a point which may fairly be c 
nidered by Hie arbiters. Mr. Laird undertook to build a vei 
for the Confederate Government. Mr. Adams complained t 
it was building, and that it was intended to be fitted out : 
equipped for Ihe Confederates. I replied, as 1 believe . 
Secretary of State would have done, ' We must refer this to 
Board of Customs, and see whether they can obtain evidence 
which the owners can be convicted.' It was referred to 
legal advisers of the Board, and on the 1st of July, I was abl 
inform Mr. Adams that the Board held there was not suflic 
evidence that the ship was fitted out with the view of mah 
war upon the commerce of a power on friendly terms with 
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Majesty, and accordingly I deemed myself unable, on that state- 
ment, to direct a prosecution." (P. 1831). 

'* On the 23rd of July, Mr. Adams informed me that additional 
evidence had been procured that the ship was equipped so as to 
bo fitted for warlike purposes, for he had obtained the evidence 
of a man named Passmore, who said it had been proposed to 
him by the captain of this vessel, ' 290,' that he should go to 
sea with him, and make war on the commerce of the United 
States. That evidence was at once submitted to the Law Officers 
of the Crown, who, on the 29th, informed me that there was a 
case for detaining the vessel and instituting a prosecution. On 
that very morning, however, she escaped, and it remains a 
question which may fairly be submitted to any arbitrators, whe- 
ther I was justified or not, on the 24th or 25th, seizing the ship, 
afterwards well known as the Alabama. Mr. Adams stated in 
one of his letters that sufficient promptitude had not been used ; 
but Sir Roundell Palmer, speaking on the 27th of March, 1803, 
said : 

•* 'The United States Government have no right to complain 
if the Act in question (the Foreign Enlistment Act) is enforced 
in the way in which English law^s are usually enforced against 
English subjects — on evidence, and not on suspicion ; on facts 
and not on presumption ; on satisfactory testimony, and not on 
the mere accusations of a foreign Minister or his agents.' - 
[3 Hansard, GLXX, 47.] That remark, moreover, had been quoted 
by a noble and learned Lord opposite (Lord Claims) w-hen the 
Alexandra case was argued, and Sir Roundell Palmer at once 
adopted it, and said he still held the same opinion. It is, there- 
fore, a very fair question for the arbitrators, whether those five 
days between the 24th and the 29th were lost by want of due 
diligence, whether the Law Officers were entitled to take the 
time for considering the matter; and whether an order to 
detain the vessel should have been at once sent down." (P. 1831). 

During .the same debate, Earl Granville said : 

" We were in this position — that w^e were bound by the Act; 
but the American Government were not bound in the least in 
regard to the future, and I defy any one to say there is any 
country which has a greater interest than we have in escaping 
such depredations as were committed by the Alabama. We have 
agreed to principles which we think are just and right; we have 
agreed to arbitration to settle details by arbitration, and we 
have agreed that our subsequent legislation shall be judged by 
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them. According to the Treaty, we are to J>e liable to theco 
quences of not using * due diligence/ The obligation to 
* due diligence ' implies that the Government will do all in 
power to prevent certain things, and to detain vessels wl 
it has reasonable ground for believing are designed for warJ 
purposes." (P. 1850). 

** There is one proposal which was made by my noble fri< 
(Earl Russell), so late as last year. After quoting the opin 
of an individual who took a very strong part in the controver 
he said : 

" * It appears to me that if the officers of the Customs w< 
misled, or blinded by the general partiality to the cause of I 
South, known to prevail at Liverpool, and that a prima f» 
case of negligence could be made out ' — [not an ascertain 
case after due inquiry and investigation] — * Great Brifa 
might fairly grant a sum equivalent to the amount of losj 
sustained by the captures of the Alabama/ 

" That passage occurred in the introduction of the noble Earl 
his published speeches." (P. 1850). 
During the same debate, the Earl of Derby said : 

*' The matter is one on which I hardly like to trust to the i 
collection of the moment, but I do not think that any one who b 
been concerned in these negotiations, however much he m 
have justified the conduct of the Government of the day, deni 
that the escape of the Alabama was a regretable proceeding 
(P. 1857). 

During the same debate Lord Cairns said : 

'* In the first article the duty of the neutral is qualified in tt 
way. The neutral is * to use all diligence to prevent the fittii 
out, etc., of any vessel* it has reasonable ground to believe 
intended to carry on war against a belligerent. I want 
know why these words, 'which it has reasonable ground 
believe,' are not repeated in the second rule. Why is t) 
phraseology so entirely different in the first and second parts 
the clause? The only explanation hitherto given us is th 
given by the President of the Council, who says that the chari 
against us is that we did not use that due diligence which w 
incumbent upon us as neutrals. But the words ' due diligenc 
occur in the first part of the clause just as much as they do 
the second ; and if due diligence is enough, and would preve 
the question arising as to whether you had reasonable groui 
for believing, why should they not be sufficient in the first pa 
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as well as in the second ? But the question would be one of the 
first to arise under the second part of the clause. When you 
urge that you had no reasonable ground for believing that a 
vessel leaving your ports was intended to cruise or carry on 
war against a power with which you were at peace, it may be 
said that you ought to have known it, and would have known it 
if you had used due diligence. Therefore, I think \X most im- 
portant that, through what I may call an oversight on the part 
of those who constructed this clause, those qualifying words 
which were our only protection were omitted from the second 
part." (P. 1887). 

He said further: 

'* Any one of your Lordships who considers the sentence will 
see that the point turns upon the words * due diligence * — a 
neutral is bound to use ' due diligence.* Now, the moment you 
introduce those words, you give rise to another question, for 
which I do not find any solution in this rule. What is the 
standard by which you can measure due diligence ? Due dili- 
gence by itself means nothing. What is due diligence with one 
man, with one power, is not due diligence with another man, 
with a greater power. Now this becomes much more important 
when you introduce in connection another consideration. The 
rule I have read is to be a rule of international law, and if 
there is one thing more clear than another in international 
laws, it is this, that as between two countries, it is no excuse 
where an international obligation has been broken for one 
country to say to another that its municipal law did not confer 
upon its Executive sufficient power to enable it to fulfil its 
international duty." (P. 1888). 

During the same debate, the Lord Chancellor, Lord Hatherley, 
said : 

** In the first place, it was well said that there is no correla- 
tive connection between international and municipal law in the 
abstract ; that a foreign nation has nothing to do with the muni- 
cipal law of another nation, but has a right to meet a statement 
that in any country with which it has dealings there exists no 
such law as would prevent the acts complained of, with the re- 
ply that it ought to have such a law, and that international law 
alone must settle the question between them — this bding the 
line taken by the United States in reference to the Alabama.** 
(P. 1890). 

The Marquis of Salisbury said : 

34 
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'' We have not be^ told what is to be the standard of ' d\ 
diligence * for ns. A heutral will now be bound to adopt a sy. 
tern of espionage in order to ascertain whether any vessel 
intended for a hostile cruise. It will be boand to increase il 
police, that it may have full information of all such undertakings 
It will be bound to interfere with its subjects, to make minnt 
inquisitions, to take an enormous number of costly and labor 
ious precautions which before this Treaty it was not boand U 
Uke." 

On the 29th of June, 1871, in the House of Lords, in referent 
to a motion for an Address to Her Majesty in regard to ih 
Treaty of Washington. (See Hansard's Parliamentary Debates 
Third Series, vol. CCVII, pp. 729-741). 

Earl Granville said : 

*' On the one hand, nothing is so easy as to prevent a vesse 
of the Alabama class escaping from our shores ; and the only los 
to the country which would result from such a preyention woal 
be the small amount of profit which the individual constructin 
and equipping the vessel might derive from the transactioi 
which in almost every case is contrary to the Proclamation c 
the Queen." (P. 741). 
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ter whicli Her Maj<)aty ''as assumed. Her Majesty's Govern 
should And it necessary to adopt further measures, wUhi: 
limits of public law. Her Majesty will be advised to adopt 
measures." (Am. App. vol. 1, p. 661). 

On the 27th of March, 1B62. Lord Russell wrote to Mr. A 
in part as follows: 

" I agree with yoii in the statement that the dat7 of oa 
in amity with each other is not to suffer their good faith 
violated by evil-disposed persons within their borders m< 
from theinefflcacy of their prohibitory policy." (Am. App.vt 
p. 602). 

On the SOth of November, 1862, Mr. Adams, in accordance 
explicit instructions from Mr. Seward, wrote to Lord Rni 
submitting to his consideration a large number of papers, e 
tishing the fact that the Alabama had destroyed a numbt 
United States vessels, and so was actually carrying out th< 
tention which Mr. Adams alleged that she had prior to he 
parture from the ports of Great Britain, and in the concli 
of the letter, Mr. Adams said : 

" Armed by the authority of such a precedent, having don 
in my power to apprise Her Majesty's Government of the ill 
enterprise in ample season for effecting its prevention, 
being now enabled to show the injurious consequences to i 
cent parties, relying upon the security of their commerve 
any danger through British sources ensuing from the omi: 
of Her Majesty's QoTernment, however little designed, to t 
the proper prevention in due season. I have the honor ti 
form your lordship of the directions which I have received 
my Government to solicit redress for the national and pr 
injuries already thus sustained, as well as a more effective 
vention of any repetition of such lawless and injurious pro' 
ings in Her Majesty's ports hereafter." (Am. App. vol. Ill,] 
vol. I, y. 606. Brit. App., vol. IV, p. 15). 

un me 19th of December, 1862, Lord Russell in part repli 
Mr. Adaras as follows : 

" As regards your demand for a more effective preventit 
the future of ttie dtting out of snch vessels in British j 
I have the honor to inform you that Her Majesty's Governi 
after consultation with the Law Officers of the Crown, a 
opinion that certain amendments might be introduced in 
Foreign Enlistment Act, which, if sanctioned by Parlia 
would have the effect of giving greater power to the Exei 
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to prevent the construction, in British ports, of ships destined for 
the use of belligerents. But Her Majesty's Government con- 
sider that, before submitting any proposals of that sort to 
Parliament, it would be desirable that they should previously 
communicate with the Government of the United States, and 
ascertain whether that Government is willing to make similar 
alterations in its own Foreign Enlistment Act; and that the 
amendments, like the orginal statute, should, as it were, proceed 
pari pa*su in both countries. 

** I shall accordingly be ready at any time to confer with you, 
and to listen to any suggestions which you may have to make 
by which the British Foreign Enlistment Act, and the corres- 
ponding statute of the United States, may be made more efdcient 
for their purpose." (Am. App., vol. I, p. 667 ; vol. Ill, p. 888. 
Brit. App., vol. IV, p. 23). 

On the 25th of December, 1862, this reply of Lord Russell was 
forwarded by Mr. Adams to Mr. Seward (Am. App., vol. Ill, p. 87), 
and on the 19th of January, 1863, Mr. Seward wrote to Mr. Adams, 
replying to the suggestions of Lord Russell, in part as follows : 

*'It is not perceived that our anti-enlistment act is defective, 
or that Great Britain has ground to complain that it has not 
been effectually executed. Nevertheless, the proposition of 
Her Majesty's Government that the two Governments shall con- 
fer together upon amendments to the corresponding acts in the two 
countries evinces a conciliatory, a liberal, and just spirit, if not 
a desire to prevent future causes of complaint. You are, there- 
fore, authorized to confer with Earl Russell, and to transmit for 
the consideration of the President such amendments as Earl 
Russell may, in such a conference, suggest, and you may think 
proper to bo approved. 

*' You will receive herewith a copy of some treasonable corre- 
spondence of the insurgents at Richmond with their agents 
abroad, which throws a flood of light upon the naval preparations 
they are making in Great Britain. You will use these papers in 
such a manner as shall be best calculated to induce the British 
Government to enforce its existing laws, and, if possible, to 
amend them so as to prevent the execution of the unlawful designs 
which will thus be brought to their notice in a manner which 
will admit of no question in regard to the sufficiency of evi- 
dence." (Am. App., vol. Ill, p. 113; vol. I, p. 546, 667). 

Oa the 9th of February, 1863, Mr. Adams wrote to Lord Russell 
transmitting the ** treasonable correspondence of the insurgents 
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at Richmond with their agents ibroadt" and said in pii 
follows : 

" TbeBe papers go to show a deliberate attempt to esta 
within the limits of this kingdom a system of action in d 
hostility to the Government of the United States. This plan 
braces not only the bnilding and fitting oat of sereral sbij 
war under the direction of agents especially commissioned 
the purpose, but the preparation of a series of measures di 
the same auspices for the obtaining from Her Majesty's subj 
the pecuniary means essential to the execatfon of those hoi 
projects." (Am. App., vol. 1, p. 56S). 

On the 13th of February, 1863, Mr. Adams having had a ] 
■onal interview with Earl Russell, wrote to Mr. Seward 
follows : 

" In obedience to your Instructions contained in dispatch 
454, 1 called the attention of Lord Russell, in my conferenc 
Saturday, to the reply made by him to my note of the 20tt 
November last, claiming reparation for the damage done by 
290, and security against any repetition of ttte same in fnt 
1 observed that my Oovernment had not yetaatfaoriaed me to 
anything in regard to the answer on the first point, but ^ 
respect to the second, hia lordship's suggestion of posi 
amendments to the enlistment laws in order to make them n 
efl'ective had been favorably received. Although the law of 
United States was considered as of very sufficient vigor, 
government were not unwilling to consider propositions tij 
prove upon it, 

" To that end 1 had been directed to ask whether any : 
had yet been matured by Her Majesty's ministers; if so, I shi 
be happy to receive and to transmit them to Washington. 
lordship, repeating my remark that my Government considi 
its present enlistment law as sufBciently effective, then a( 
that since his note was written the subject had been consid' 
in the cabinet, and the Lord Chancellor had expressed the s 
opinion of the British law. Under these circumstances ht 
not see that he could have any change to propose. 

" I replied that 1 should report this answer to my Governn 
What explanation the Government was ready to give tor its i 
failure to execute a law confessed to be elTective did not 
appear." (Am. App.. vol. I, p. 668). 
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On the 14th of February, 1863, Lord Russell reported this same 
interview, as follows, in a despatch to Lord Lyons : 

" I had a conversation a few days ago with Mr. Adams on the 
subject of the Alabama. 

'^ It did not appear that this Government desired to carry on 
the controversy on this subject from Washington ; they rather 
left the conduct of the argument to Mr. Adams. 

" On a second point, however, namely whether the law with 
respect to equipment of vessels for hostile purposes might be 
improved, Mr. Adams said that his Government were ready to 
listen to any propositions Her Majesty*s Government had to make, 
but they did not see how their own law on this subject could be 
improved. 

^' I said that the cabinet had come to a similar conclusion ; so 
that no further proceedings need be taken at present on this 
subject." (Am. App. vol. I, p. 668. Brit. App., vol. I, pt. I, 
p. 48). 

On the 2nd of March, 1863, on receipt of Mr. Adams* despatch 
of the 13th of February, Mr. Seward wrote to Mr. Adams, in part 
as follows : 

" It remains for this Government, therefore, only to say that it 
will be your duty to urge upon Her Majesty's Government the 
desire and expectation of the President, that henceforward Her 
Majesty's Government will take the necessary measures to en- 
force the execution of the law as faithfully as this Government 
has executed the corresponding statutes of the (nited States.** 
(Am. App., vol. I, p. 669). 

On the 27th of March, 1863, Lord Russell, reporting to Lord 
Lyons a conversation which Mr. Adams had had with him tlie 
day before, and after the receipt of the despatch last quoted, 
wrote in part as follows : 

'^ Mr. Adams said there was one thing which might be easily 
done. It was supposed the British Government were indifferent 
to these notorious violations of their own laws. Let them de- 
clare their condemnation of all such infractions of law. 

*' With respect to the [enlistment] law itself, Mr. Adams said 
either it was sufficient for the purposes of neutrality, and then 
let the British Government enforce it ; or it was insufficient, and 
then let the British Government apply to Parliament to amend it. 

^* I said that the Cabinet were of opinion that the law was suffi- 
cient, but that legal evidence could not always be procured ; that 
tlie British Government had done everything in its power to ox- 
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away from Liverpool without any arms at all, merely a ship in 
ballast, anfarnished, anequipped, unprepared, and her arms 
were put in at Terceira, not a port in her M2gesty*s dominions. 
The Foreign Enlistment Act is no more violated by that than by 
any other indifferent matter that might happen about a boat of 
any kind whatever.** (Am. App., vol. \\ p. 129). 

On the 6th of July, 1803, Mr. Hammond, by the direction of 
Earl Russell, replied to the memorial of the Liverpool merchants 
in part as follows : 

^' In Lord RusselPs opinion the Foreign Enlistment Act is ef- 
fectual for all reasonable purposes, and to the full extent to whicli 
international law or comity can require, provided proof can be 
obtained of any act done with the intent to violate it. 

*^ Even if the provisions of the Act were extended, it 
would still be necessary that such proof should be obtained, be- 
cause no law could or should be passed to punish upon suspicion, 
instead of upon proof." (Am. App., vol. I, p. 673). 

On the 16th of July, 1863, Mr. Adams, transmitting to Mr. 
Seward copies of the memorial of the Liverpool merchants and of 
the reply to the same, wrote in part as follows : 

" It may be inferred from this that the Government will per- 
sist in their efforts to enforce the provisions of the Enlistment 
Act through the Courts, reserving to themselves an avenue of 
escape, by reason of any failure, to be supplied with evidence 
of intent to violate them. Whether they expect the duty of 
looking this up to be performed by us, or they design to seek it 
also from other sources, does not clearly appear." (Am. App., 
vol. I, p. 671). 

On the 16th of September, 1863, Mr. Adams, in a letter to Barl 
Russell, while describing the great danger threatening the 
United States in the building of the rams by the Lairds at Liver- 
pool, said in part as follows : 

*' And here your lordships will permit me to remind you that 
Her Majesty's Government cannot justly plead the inefdcacy of 
the provisions of the enlistment law to enforce the duties of 
neutrality in the present emergency as depriving them of the 
power to prevent the anticipated danger. It will doubtless be 
remembered that the proposition made by you, and which I had 
the honor of being the medium of conveying to my Government, 
to agree upon some forms of amendment of the respective sta- 
tutes of the two countries, in order to mnke thera more effective 
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dominions to ship a portion of her crew, she proceeded to a p 
in neutral territory, and there completed her crew and equ 
ment as a vessel of war, so that she has since been able to a 
ture and destroy innocent merchant vessels belonging to 1 
other belligerent. Having been thus equipped by an evasion 
the law, I say it is a scandal to our law^ that we should not 
able to prevent such belligerent operations. I venture to say 
much, because at the Foreign Office, I feel this to be very inco 
venient. If you choose to say, as you might have said in form 
times, ' Let vessels be fitted out and sold ; let a vessel go 
Charleston, and there be sold to any agent of the Confedera 
Government,* I could understand such a state of things. But, 
we have a law to prevent the fitting out of warlike vessels, wit 
out the license of Her Majesty, I do say this case of the Alaban 
is a scandal and a reproach. A very learned j udge has said that ^ 
might drive, not a coach and six, but a whole fleet of ships throu^ 
that Act of Parliament. If that be a correct description of oi 
law, then I say we ought to have the law made more clear an 
intelligible. This law was said to be passed to secure the peac 
and welfare of this nation, and I trust it may be found in it 
end sufficient for that purpose. I say, however, that while th 
law remains in its present state its purpose is obviously defeatec 
and its enactments made of no eftect by British subjects wh 
defy the Queen's proclamation of neutrality." (Am. App., vol. \ 
p. 528). 

On the 30th of August, 1865, the British Foreign Enlistmen 
Act remaining unchanged, and the rebellion in the United State 
having been crushed, Earl Russell wrote Mr. Adams in part a 
follows : 

" You say, indeed, that the Government of the United State; 
altered the law at the urgent request of the Portuguese minister 
But you forget that the law thus altered was the law of 1794, an( 
that the law of 1818, then adopted, was, in fact, so far as it wa; 
considered applicable to the circumstances and institutions o 
this country, the model of our Foreign Enlistment Act of 1819. 

*' Surely, then, it is not enough to say that your Government 
at the request of Portugal, induced Congress to provide a ne\ 
and more stringent law for the purpose of preventing depreda 
tions, if Great Britain has already such a law. Had the law c 
the United States of 1818 not been already, in its main prov 
sions, adopted by our legislature, you might reasonably ha\ 
asked us to make a new law; but, surely, we are not bound • 
go on making new laws ad infinitum because new occasions aris 



Tyt2 APPENDIX. 

natluns, so that for the future each Ooverameiit may haTeia 
own territory as much security as our free institations will p 
mit against those who act in defiance of the iotention of i 
sovereigD, and evade the letter of its laws." (Am. App., to]. 
p. 588). 

On the 18th of November, 1865, Mr. Adanns replied to tbe E; 
of Clarendon, successor of Earl Ruasell, in part as follows: 

" Yet with regard to the proposition immediately before n 
1 cannot forbear to observe that it is predicated upon an i 
Kumption that the legislation of the two countriea is now equal 
inefDcacious, which 1 cannot entertain for a moment. Oat 
contrary, (he necessity for some action in future seems tii me 
be imperative, because that legislation, as it now stands, t$ n 
co-extensive. 

" For it is hardly possible for me to imagine that the peop 
of tlie United States, after the experience they have had of Ji 
Juries from the imperfection of Britiah legislation, and a refos 
to amend it, would be ready cheerfully to respond to anothi 
appeal like that made in 1655, by Her Majesty's representativ 
to the more stringent and effective protection extended by tbe 
own." (Am. App., vol. in, p. 621). 

On the Uth of December, this last dispatch having been tram 
mitted to Mr. Seward, be wrote Mr. Adams in part as follows : 

" 1 am directed by the President to approve of the viev 
which you have expressed in regard to a proposition made I: 
Earl Russell for a concurrent revision by the two Governmen 
of their legislation upon the subject of the neutrality law 
You will, therefore, inform Lord Clarendon that the Unite 
States do not incline towards an acceptance of Earl Russell 
proposition." (Am. App., vol. Ill, p. 625). 

On the 30th of January, 1807, a Commission was appointed I: 
the Queen : 

■' To inquire into and consider the character, working, an 
effect of the laws of this realm, available for the enforcement ( 
neutrality during the existence of hostilities between othi 
States with whom we are at peace; and to inquire and repo 
whether any and what changes ought to be made in such lav 
for the purpose of giving to them increased efficiency ar 
bringing them into full conformity with our international ohlig 
tions." (Am. App., vol. IV, p. 79). 

During the year 1868, the Commission reported that in the 
opinion the Foreign Enlistment Act " might be made mo] 
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efflcient by the enactment of* certain provisions. See the 
Report. (Am. App., vol. IV, p. 80). 

The British Foreign Enlistment Act of August 9, 1870, which 
was passed just after the breaking out of the Franco-Prussian 
War, essentially embodies all the recommendations of this 
Commission. (See the Act, Am. App., vol. VII, pp. 1-9. See 
also extracts from the debates at the time of its passage, 
ante). 




Note D. 



CONSIDERATION OF THE CLAIMS ARISING IN THE 1 
STRUGTION OF VESSELS AND PROPERTY BY THE 
SEVERAL CRUISERS. 



The United States presented to this Tribunal, on the 15tb 
December last, a detailed printed statement of all the claims 
the destruction of vessels and property by the several cruis 
that had, down to that date, come to their Icnowledge in time 
be 80 presented. The United States then declared that t 
statement showed the cruisers which did the injur;, the vess 
destroyed, the several claimants for the vessel and for 
cargo, the amount insured upon each, and all the other fi 
necessary to enable this Tribunal to reach a conclusion as to 
amount of the injury committed hy the cruiser; and furtt 
that it showed the nature and character of the proof placec 
the hands of the United States by the sufferers. 

In accordance with its right, the United States again, on 
15th day of April last, presented to this Tribunal a revi 
statement of claims containing those mentioned in the previ 
statement as well as others which had been received by 
Government of the United States subsequent to the printing 
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the previous statement and prior to the 22nd of March, 1872, at 
which time it was necessary to conclude the printing of the re- 
vised list in order that it might reach Geneva in season for pre- 
sentation with the Counter-Case of the United States. (See Re- 
vised List of Claims, p. 335). 

These claims do not appear as claims audited by the United 
States, but in the form, and supported by the evidence in which 
the claimants have presented them to the Government of the 
United States. 

In his Annual Message in December, 1870, President Grant 
recommended that Congress should authorize the appointment 
of a Commission to take proof of the amounts and the owner- 
ship of these several claims on notice to the representative of 
Her Majesty at Washington ; and also that authority should b^ 
given for the settlement of these claims by the United States, 
so that the Government might have the ownership of the private 
claims as well as the responsible control of all demands against 
Great Britain. A Bill had been introduced into Congress for 
carrying out this recommendation of the President, when ths 
negotiation and ratification of the Treaty under which this 
Tribunal is now assembled, prevented the proposed legislation. 
Otherwise these claims might now have existed as so many 
millions of dollars which the United States had paid to its 
citizens for injuries which it believed to have been inflicted upon 
them by Great Britain. 

Recognizing the situation in which these and other claims of 
the United States existed, the Treaty provided that under certain 
conditions this Tribunal might '* proceed to award a sum in gross 
to be paid by Great Britain to the United States for all the claims 
referred to it;" and further, that in case the Tribunal ** should 
not award a sum in gross," then that **a Board of Assessors" 
should be appointed to ascertain and determine what claims are 
valid, and what amount or amounts should be paid by Great Bri- 
tain to the United States on account thereof, under the decision 
of this Tribunal. 

The United States, however, for reasons stated in its Case 
(p. 480), earnestly expressed the hope that the Tribunal would 
exercise the power conferred upon it to award a sum in gross to 
be paid by Great Britain to the United States, believing that it 
would be unjust to impose further delay and the expense of pre- 
senting claims to another tribunal, if the evidence which the 
United States has the honor to present for the consideration of 
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Cohen and Young as any basis for the estimate or computation of 
indemnity by this Tribunal. To that committee as a Board of 
Assessors, the United States have not referred these claims, 
neither has this Tribunal sought the report of those gentlemen 
as the opinion of experts. 

The Counsel of the United States, will, however, call the at- 
tention of this Tribunal to some of the general characteristics of 
these claims as they appear in the lists of claims, and at the 
same time will note certain comments made thereon by Messrs. 
Cohen and Young. 

The claims now under discussion (excluding those for in- 
creased war premiums) may be divided into two general classes : 

1. Claims for the alleged value of property destroyed by the 
several cruisers. 

2. Claims arising from damages in the destruction of property, 
but over and above its value. 

Under the first class would be included, (a) owners' claims 
for the values of goods destroyed ; (h) merchants' claims for the 
values of goods destroyed ; (c) whalers and fishermen's claims 
for the values of oil or fish destroyed ; (rf) passengers, officers, 
and sailors' claims for the values of personal property des- 
troyed ; (e) the claims of insurance companies, for the values of 
property destroyed for which they had paid the owners the in- 
surance. 

Under the second class of claims would be included, (») 
owners' claims for the loss of charter-parties, freights, etc. ; 
(b) merchants' claims for the loss of expected profits on 
goods ; (c) whalers and fishermen's claims for the prospective 
catch of oil or fish ; (d) passengers' claims for various injuries 
other than in the loss of baggage ; {e) officers and sailors' claims 
for wages and expenses until their arrival home. 

As to this first general class of claims, the Counsel believe that 
the Tribunal will find that they are fairly stated by the claimants* 
It was possible, doubtless, for Messrs. Cohen and Young to find 
therein some claims which seemed to them to have been exag- 
gerated ; but certainly as to the value of property this Tribunal 
must regard the sworn valuation of men who owned the pro- 
perty destroyed, and who made their estimates at or about the 
time of its destruction, rather than the estimates of Messrs. 
Cohen and Young, who have no knowledge of the property 
destroyed, except that the claimants say it was of a certain 
value. 
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The uwaen of vessels have generally sought to establish tli 
clatms by a sworn memorial setting Torth the facts, describi 
the vessel, and stating her value. In some instances they bi 
presented the certificate of underwriters or ship bailders 
support of their statement. An examination of their sevei 
claims will sho\^' that the owners have by no means given sui 
values to their vessels as would show them to have been of i 
equal value per ton. But this is no evidence of exaggerated v: 
luo, at! Messr!!. Cohen andYoungwonId seem to imply, bat, rathe 
being correspondent, with the fact, namely, that the vessels ai 
■not of equal value per ton, indicates that the owners have pla« 
a fair valuation upon their property. 

Messrs. Cohen and Young have made some investigations froi 
which they have concluded that the price of 40 dollars per ton is 
liberal estimate of the average market price of the merchant ve 
selH destroyed by the Alabama and other cruisers, and it mayl 
well to notice how they arrived at this conclusion; for it will the 
appear how Uttle value can be put upon the same. They sa] 
vol. VI[, Appendix, British Case, p. 2Z, " We have been at som 
pains to ascertain the average price per ton which was realizec 
shortly before the time of the captures, in the ports of Liver 
pool aud London by a sale of a very large number of vessel 
belonging to the United States, and it seems to us to be a fai 
inference from the fact of these sales being effected in Englanii 
that the prices obtained here did not fall short of the marke 
value in America." 

The Counsel maintain that no average price or no conclusio 
<;ould be more unjust than this. The fact being that Britis! 
built cruisers were destroying every United States vessel the 
could lind. led some United States citizens to sell thei 
ships to Englishmen, who could fly over them a flag tba 
would save them from this destruction. Under these cir 
cumstanees, it has probably been possible for Messrs. Cohe 
and Vuung to lind at Liverpool and London the record ( 
the tfims of tninsfer of many ships of the United States t 
British subjects. But if this Tribunal shall lind that Gi-e: 
Britain has by any act or omission failed to fullil any of th 
duties set forth in the three rules, or recognized by the prir 
ciples of international law, not inconsistent with such rule 
aiid ihall certify such fact as to the Alabama and each of th 
other cruisers, certainly it will not then proceed to award th: 
Great Britain shall pay for those vessels which the Alabama de 
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average rate of 100 dollars per ton will amply represent the valne 
of the whalers/* and the context shows that this estimate includes 
the outfit also. 

Prom page 17 of their report it appears that the average rate 
of the claims for outfits (32 in number), which are made dis- 
tinctly and separately from the claims for the value of the 
vessel, is at the rate of 88 dollars per ton. 

The Ck)unsel ask the Tribunal to assume that these claims for 
outfits are strictly correct. The owners of each vessel keep a 
separate and accurate account of all the expenses in outfitting 
each vessel, and when they made their claim for the loss of a 
vessel and her outfits, as far as the claim for outfits was con- 
cerned, they simply copied from their books the statement there 
contained for moneys expended in her outfits, and by which they 
can establish the claim for the same if ever they are called upon 
to do so. 

Taking, then, this statement of outfits as correct and true, the 
estimate of Messrs. Cohen and Young leaves only 12 dollars per 
ton as the ayerage value they would place upon the whaling 
vessels, which value is by their own estimate only about one 
quarter of the price at which vessels of the United States were 
sacrificed in England, and a much smaller proportion of what 
the same vessels were worth to citizens of the United States, 
provided they could have carried the flag of the United States 
free from the danger of being destroyed by the Alabama and 
other British built cruisers. 

In this connection, and as contrasted with the estimates of 
Messrs. Cohen and Young, the Counsel refer to the following 
contract of a letter from Mr. Wm. W. Crapo, a very intelligent 
and respectable gentleman, under whose direction most of the 
claims for the destruction of the whaling vessels were prepared. 
(See his letter to the Secretary of State, vol. VII, U. S. Doc, 
p. 103). 
He says : 

** As the attorney for numerous claimants, 1 have prepared and 
forwarded to the State Department of the United States memorials 
and claims, setting forth the destruction by Confederate cruisers, 
of a large number of ships and their cargoes, owned by mer- 
chants of New Bedford and its vicinity, and praying for suitable 
compensation for the loss of their property and the damages re- 
sulting therefrom. The claims thus prepared and forwarded 
represent nearly forty ships in number, with their whaling out- 
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include whicb prollts and isBurance in all the claims, meDti( 
will be hereafter made), yet we are confident that the true vali 
or the goods represented in this class of claims is the [»ri< 
named in the ctaimB; the claimants have made their clain 
expecting at acme time to be called upon to prove the valae < 
the property destroyed, by the production of the invoices whi( 
will show the prices paid for them. We cannot, therefore, 
any way admit that Messrs. Cohen and Young are right ia sta 
ing that they are coDddent that they are considerably ove 
estimating the value of the goods at the port of shipment, t 
aaauming such value, together with the interest up to the time > 
capture, to he only twelve per cent, less than the aggrega 
amount claimed in respect of the cargoes. (See vol. VII, Britii 
Appendix, pp. 25, 28). 

Anotlier division of claims under the first class embraces tl 
claims of the owners of whaling and fishing vessels for the vali 
of oil, or llsh, on board, and destroyed at the time of their caj 
ture. These claims Messrs. Cohen and Young propose to esl 
mate very easily by Ignoring all claims made by the owners f< 
secured earnings, and by allowing interest at the rate of twent; 
five per cent, per annum on the value of the ship and outdt, ai 
in addition Ave per cent, per ton per day to meet expenditures i 
account of wages and other disbursements. Such any easy ca 
culation as this enables them to decide that the secured ear 
ings of the forty-one whale ships destroyed by the sever 
cruiserstogether with the wages of the ofUcers and crews, and: 
other disbursements, amounted to but 301,759 dollars. Takii 
as a sample of other estimates made by Messrs. Cohen and You 
after " careful consideration " (p. 18), it may be well to esami 
this estimate a little more closely. Their estimate in rou 
numbers is that the forty-one whalers, down to the time of thi 
capture, had earned for their owners, their officers and crcM 
the sum of 301,759 dollars. The ol'ticers and crews of th* 
whaling vessels, on an average, consist of at least twenty ii 
persons, and there were on board these forty one whalers mi 
than a thousand persons, captains, ofllcers, and sailors, wh< 
earnings and expenses in this most hazardous, but at that ti 
most lucrative employment, are estimated at one-quarter 
301,7.59 dollars (seep. 18 of report of Messrs. Cohen and Young) 
at aboul 75,000 dollars, which divided proportionately would f 
to each man not more than seventy five dollars. When itisremt 
bered that very few of these men had been away from home 
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doah are made at the average rate of eight dollars per ton. 
Tbinkiag this to be excessive, they give their opinion that if the 
loss of personal effects in the case of the Shenandoah " be esti- 
mated at the average rate of Ave dollars per ton of the captored 
vessel, adequate compensation will be provided, especially as it 
appears from Captain Semmea' jonmal and .other sources of 
informatioD that in many cases the masters and crews bad 
ample opportinuty of saving a considerable part of their pro- 
perty." Messrs. Cohen and Young may have found the above 
statement to he satisfactory to themselves; but we do not expect 
that this Tribunal will dnd in the journal of Captain Semmes, 
who probably never even saw the Shenandoah, any evidence as 
to the value of the personal effects of the passengers, officers 
and crew of the vessels burned by that cruiser. 

Possibly some of the claims of this class may be exaggerated. 
But, on the other hand, a large quantity of personal property 
was destroyed on board these vessels, which, though small in the 
amount belonging to each individual, was large in the sum total; 
and for which no claim has yet been made. And further, as to 
some of the claims made for personal property on board the 
whaling vessels destroyed by the Shenandoah, the ofUcers and 
captains had with them articles of various kinds, and of con- 
siderable value for the purpose of trading with the natives ; and 
it is for such kind of property that we understand that the 
claims of the master and two of the crew of the Abigail were 
made, as also the claim of the master and mate of the Gipsey. 

If the estimates of Messrs. Cohen and Young cannot be de- 
pended upon when made as an average, still less can they be 
when an attempt is made to estimate particular claims (see p. 
:©, Brit. App., vol. Vll). Remembering that Messrs. Cohen and 
Young have no other knowledge of the claimants, or of what 
property they have lost, than can be obtained from the list of 
claims, we are at a loss to know why these gentlemen should 
decide that the claims of the captains of the Brilliant and C. Hill, 
should be made to be equal to each other, or why the claim ol 
the chief ofllcor of the Express seems to be excessive, oi 
why any of the other deductions proposed should be made, un- 
less, as in the case of the Alina, the value of the personal effect; 
of the captain seems by them to have been considered as havini 
some ratio to the tonnage of the vessel. 

The claim of insurance companieK for the value of properl; 
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existing rule of the common law, which is thus stated in the la 
edition of Sedgwick on Damages, page 86, note : 

^' It may now be assumed to be the general rule that in actio 
of tort, where the amount of profits of which the injured par 
is deprived, as a legitimate result of the trespass, can be sho¥ 
with reasonable certainty, such profits constitute to that extei 
a safe measure of damages. In these cases, the rule adopts 
with reference to certain breaches of contract which makes tl 
offending party liable for the loss of profits, so far only as 1 
foresaw, or should have foreseen that particular consequenc 
of his act, does not apply. He who commits a trespass must I 
held to contemplate all the damage which may legitimately fol 
low from his illegal act, whether he might have foreseen it c 
not ; and so far as it is plainly traceable, he should make coni 
pensation for it. To this extent, the recovery of a sum equal I 
the profits lost while fairly within the principle of con 
pensation, is also within the limits which exclude remote cod 
sequences from the scale in which the wrong is weighed." 

It may be true that in some instances the courts of the Unite 
States and England, bound down by the rules of law in previou 
cases, have reduced the award for perspective damages in th 
destruction of a vessel and her cargo, to the low and averag 
rate of interest upon loaned money ; and thus, though it is we] 
known that the profits for maritime and mercantile adventure 
are generally much greater than those obtained from the loa 
of capital at the ordinary rate, the injured party has been mad 
to suffer from the inability of the Court, who, though they re 
cognise tlie justice of the claim, are limited by the checks o 
their power, to estimate. In regard, however, to the claims pre 
sented to this Tribunal for damage by the loss of profit, we coe 
fidently expect that an award will be made which will bear 
due relation to the great actual damage caused. 

What has been already said as to the loss by the breaking u 
of a merchant voyage, or by the destruction of goods, applit 
much more strongly to the breaking up of a whaling or fishin 
voyage. Writing of vessels engaged in these voyages, Mr. Graj 
says (7 U. S. Docs., p. 104) : 

"The vessels destroyed had entered upon their cruises, ai 
were engaged in the prosecution of their whaling vayages. Mo 
of these ships had sailed many thousands of miles from the 
North Atlantic home-ports, around Cape Horn, and travorsii 
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of whales is well known and understood by the merchant ai 
the seaman. Upon this knowledge of probable average catc 
the sailor readily procures an advance before sailing, and h 
family obtain necessaries and a support during his absence. ] 
case of his death or disability during the voyage, and before ai 
cargo has been obtained, he or his family share in the who 
catch of the voyage, in the proportion of his term of service 1 
the entire period of the voyage. By the burning of the Arct 
fleet, Captain Waddell, of the Shenandoah, left these men utter: 
helpless thousands of miles away from their homes, and with i 
means of returning to them. He destroyed not only all the 
personal effects, but he destroyed also the earnings of a who 
year of service, and burdened them with the debts contracted 
home for the support of their families during their absence. 

*' Whatever money is obtained from the English Governmei 
for loss of prospective catch, is, under the provisions of tl 
shipping articles, subject to division among the officers ai 
crews, in the proportions of their respective ' lays.' Hen( 
the amounts embraced in this item of the claims is not entire! 
profits of the owners, but represents damage to officers an 
crew, as well as loss of outlay and capital, and the expenses ii 
cident to this business. 

** In preparing the claims which have been presented to yot 
the claimants have varied in the amounts for which they as! 
compensation under the item of prospective catch. This varia 
tion arises from the fact that whale ships are fitted for voyage 
of from three to five years in duration, and while some of th 
ships destroyed had partially completed their voyages, other 
were upon their first season. The estimates of oil and bon 
have been based upon the average takings of these and othe 
vessels engaged in such voyages as they were prosecuting 
Carefully prepared, accurate, and reliable statements hav 
yearly been collected by those interested in these fishehei 
which exhibit the total quantities of oil and bone taken, and th 
number of vessels employed, both in the sperm and right-whal 
fisheries. An examination of these yearly statements wnll d< 
monstrate that the claims for prospective catch are not fictitioi 
or excessive. 

" The prices affixed in these estimates of * prospective catcl 
have mostly been determined by ruling rates for oil and boi 
where the same is marketed, at times when the same won 
have been found a market." 




■MM 



lust return this item on or before 
tamped below. If another user 
for this item, the borrower will 
le need for an earlier return. 

overdue notices does not exempt 
owerfrom overdue fines. 



College Widener Library 
MA 02138 617^95-2413 




. care. 

.g to preserve 
.IS at Harvard. 




3 2044 058 



■I 



